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PROCEEDI NGS

CHAI RVAN BASEHART: I'd like to wel come everyone
to the Novenber 16, 2000, Board of Adjustnent neeting.
| guess the first thing that we'd like to do is welcone
M. Gerber who's been appointed as an alternate on the
Board. You haven't been sworn in, have you?

MR _CGERBER  No, | have not.

CHAI RVAN  BASEHART: Bunny, can you do that?

COW SSI ONER — KONYK: Let the attorney do it.

CHAI RVAN BASEHART: Ch, the attorney's going to

do it?

MB. RAINEY: | would be happy to do it.

CHAI RVAN BASEHART: Wiy don't we start it off.

MR Macd LLIS: Just for the record today, we
have a new attorney, Donna Rainey from the County
Attorney's Ofice.

MB.  RAI NEY: Yes, Lorna would like to have been
here but she had a conflict today, so |I'm stepping in at
the last nmonent in her place.

(Whereupon, M. GCerber was sworn in as a nmenber
of the Board of Adjustnent.)

MR PUZZITIELLO Now for the witten test.

CHAl RMAN BASEHART: The last tine we swre a
nmenber in they had to sing the National Anthem

Ckay. The first itemon the agenda is roll call.

M5. MOODY: Ms. Nancy Cardone.

M5. CARDONE: Here.

Ms. MOODY: M. Joseph Jacobs.
JACOBS: (No response.)

Ms. MOODY: Ms. Chell e Konyk.

CE_CHAI RVAN KONYK:  Here.

MOODY: M. Raynmond Puzzitiello.
PUZZITIELLO  Here.

Ms. MOODY: M. denn Wchinsky.

W CH NSKY: (No response.)

M5, MOODY: Ms. Meril Stunberger.

STUMBERGER  Here.

Ms. MOODY: M. Stanley M sroch.
M SROCH.  Here.

M5. MOODY: M. Jonathan Cerber.
GERBER  Here.

MB. MOODY: And M. Bob Basehart.

CHAI RVAN BASEHART: Her e. Ckay. W have a

5555 5555 5%535 %555

quor um

The next item is proof of publication. V% have
a copy of the proof that was published in the Palm Beach
Post on Cctober 29th. Do we have a notion to accept this
into the record?

MR PUZZITIELLO Mdtion to approve.

MB. STUMBERGER  Second.

CHAI RVAN BASEHART: Ckay. W have a notion and
a second. Al those in favor, say aye?

BOARD:  Aye.

CHAI RVAN BASEHART:  Qpposed.

(No response.)

CHAI RVAN BASEHART: Ckay. Next item is remarks
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of the Chairnan. I"'d like to for those of you that
aren't regular attendees here, give you a Ilittle
i nformati on on how the Board conducts its business.

The Agenda is broken into two parts, the first
part being what we call the Consent Agenda. Those are
itens where the staff has recomrended approval, where
there has been no indication of opposition from the
public, where conditions are recommrended by the staff,
the applicant has agreed with them and has agreed to
accept them Those itenms are put on the Consent Agenda

If the applicant is here and verbally agrees to
the conditions and if there are no nenbers of the public
here that would like to have a full hearing and if the
Board menbers agree with the staff report, then the itens
remai n on consent and we approve themas a group

The second item is the Regular Agenda and that
consists of itenms where the staff is either recommendi ng
denial or denial in part or there are conditions of
approval that the applicant does not agree wth or
there's been an indication of public opposition

Those itens wll require a full public hearing
and documentation and justification from the applicant.
The Board will vote individually on those after the
hearing is conducted. And that's basically how the
agenda worKks. I think we have two itens on the Regular
Agenda today, but someone indicated one of those nmay have
post poned or withdrawn the application

MR MacdLLIS That's correct. The appeal

CHAI RVAN BASEHART: Is there any other nenber of
the Board that has anything they would like to address
the public with?

(No response.)

CHAI RVAN BASEHART: Seeing none, we'll go to the
approval of the M nutes. Gven that the meeting was so
short last nonth, we didn't get a disk. W just got a
hard copy of the M nutes.

Has everybody read then? Do we have a notion to
adopt the M nutes?

MR PUZZITIELLO Mdtion to approve.

MB. STUMBERGER  Second.

CHAI RVAN  BASEHART: W have a notion by M.
W chi nsky. Ch, I'm sorry. M. Puzzitiello. You' re
sitting in his chair.

Second by M. Stunberger. Al those in favor
i ndi cate by saying aye.

. Aye.

CHAI RVAN BASEHART: Qpposed?

(No response.)

CHAI RVAN BASEHART: The Mnutes for Cctober are

adopt ed.

Next itemis the remarks of the Zoning Director.
Jon?

MR MacdLLIS: No comrents

CHAI RVAN BASEHART: Ckay. Then we go to the
Agenda. There's no change in the Agenda?

VI CE- CHAI RVAN  KONYK: QG her than the one already
ment i oned.




6

MR MacA LLI S: The first tw itens are
post poned. Just for the record, the BOFA 2000-060, the
applicant is still resolving sonme code enforcenent issues

and hopefully will be scheduled for the Decenber hearing,

time certain Decenber 21st.
The BOFA 2000-061, the applicant is requesting to

meet with staff to go over our recomrendation currently

of denial on the request. They're requesting a 30 day
postponenent. They will be time certain for the Decenber
21, 2000, neeting.

CHAI RVAN  BASEHART: And these are first

post ponenent s?

MR Macd LLIS:  Yes.

CHAI RVAN BASEHART: So they're as of right?

MR MacdLLIS  Yes.

CHAI RVMAN BASEHART: Ckay. That will get us to
t he Consent Agenda.

CHAIl RVAN BASEHART: The first item on the Consent
Agenda i s BOFA 2000-057. |Is the applicant here?
M5. KELLEY: Yes.

CHAI RVAN  BASEHART: If you can step forward,
pl ease?

MR Macd LLI S: M. Chairman, just for the
record, there's an anendnent to condition Nunber three
and Joyce Cai wll read that into the record. It's

related to the | andscapi ng.

CHAI RVAN BASEHART: Ckay. Joyce, do you want to
do that?

M. CAl: On page 19, condition nunber three wll
be revised to read as foll ows:

"Prior to issuance of final Certificate of
Qccupancy for the proposed single famly dwelling, the
applicant shall install the |andscape material as
indicated in its submtted conceptual |andscape plan."

CHAI RVAN BASEHART:  You agree with that?

M5. KELLEY: Yes.

MR MacGE LLIS: For the record, that's Exhibit

24,

M5. CAl: Onh, nunber 24, Exhibit Nunber.

MR _Macd LLI S Just for the record so it's not
confused, staff had witten a specific condition on here,
what type of landscaping had to go in, and the applicant

once they got the staff report asked -- had the ability
since they're in the |landscape business to have nore
flexibility. So we asked them to draw their proposed

| andscaping up that would mnmeet the intent of what our
condi ti on was.
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So this exhibit then wll be the conceptual
| andscape and will have to be installed to neet our
requi renents.

CHAl RVAN BASEHART: Ckay. You agree with the
ot her two conditions?

Ms. KELLEY: Yes.

CHAI RVAN BASEHART: Ckay. Your nanes for the

record?

MR _KELLEY: |'m Doug Kell ey.

MRS. KELLEY: And Karen Kell ey.

CHAI RVAN BASEHART: I's there any nenber of public
here to speak in opposition to this iten?

(No response.)

CHAl RVAN  BASEHART: Seeing none, are there any
nmenbers of the Board that want to pull this item for any
reason? GCkay. It will stay on consent.

MRS. KELLEY: Thank you.

STAFF RECOMVENDATI ONS

APPROVAL, based wupon the following application of the
standards enunerated in Article 5 Section 5 7.E of the
Pal m Beach County Unified Land Devel opnent Code (ULDQO),
which a petitioner nust neet before the Board of
Adj ust ment may aut hori ze a vari ance.

ANALYSI S OF ARTICLE 5, SECTION 5.7. E VAR ANCE STANDARDS

1. SPECCAL  CONDITIONS AND G RCUMBTANCES  EXI ST
THAT ARE PECULI AR TO THE PARCEL COF LAND, BU LD NG
OR STRUCTURE, THAT ARE NOTI' APPL|I CABLE TO OTHER
PARCELS OF LAND, STRUCTURES OR BU LDINGS IN THE
SAME DI STR CT.

YES. The subject property is located 6516
Riparian Rd., approximately .5 mles N

of Hypoluxo Rd. and .4 mles W of Congress Ave.,
within the Hypoluxo Village subdivision, in the
RS Zoning District. The future |and wuse
designation is Medium Residential (MR-5)
conpatible with the RS zoning district.

The subject property consists of 3 lots under
Unity of Title, which are lots 1, 2 & 3 of Block
40 within Hypoluxo Village subdivision. It is a
conformng lot with 236" of lot width and 100" -
150" of lot depth. The 1,964 sq. ft. subject
single famly residence is a conformng structure
conpleted in 1971 (B42664). The surroundi ngs
generally support single fanmly residential |ots.

There are special conditions and circunstances
that exist on the subject property and not
applicable to the other parcels in the sane
district.
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The property is bounded by 2 canals along the
rear and north side of the property Ilines. The
canal system that has existed since 1950's reduce

the buildable lot area. There is an existing
seawal | along the <canal with its top
approximately 2 feet above the water |evel. In

1999, due to Hurricane Irene, the water from the
canal overflew and the property was subnerged
with flooded water abut 3 feet above the crown of
the road which severely damaged the existing
resi dence. In addition, the subject lot is the
| ast property along Riparian Rd. The shellrock
road currently ends before the applicant's
property and tapers down to allow the adjacent
residents to the west to have access to their
property. According to the applicant's
justification, the applicant did not know about
this 50 ft. right-of-way but under the inpression
that they had a larger front yard.

SPEC AL G RCUMBTANCES AND CONDITIONS ARE THE
RESULT OF ACTI ONS OF THE APPLI CANT:

NO. The above-nentioned special circunstances
and conditions are not the result of actions of
the applicant. In 1984, the applicant purchased

the property in its configuration wth the
exi sting canal system The applicant was limted
with design options due to the reduced buil dable
lot area by canals and portion of the Iand

submerged during 1999 fl ooding. If all the
required setback are nmet, it wll place the
proposed house alnpst at the seawall, thus

seriously threaten the safety of the foundation
of the proposed dwel | ing.

GRANTING THE VARIANCE SHALL CONFER UPON THE
APPLI CANT SPECAL PRIVILEGE(S) DENED BY THE
COWPREHENSI VE PLAN AND TH S CODE TO OTHER PARCELS
G- LAND, BU LD NGS COR STRUCTURES, IN THE SAME
DI STRI CT:

NO. Ganting the variance shall not confer upon
the applicant special privilege denied by the
Conprehensive Plan and Zoning Code to the other
parcels in the same district.

The subject property is located within the Single
Fam |y Residential District (RS). The
construction of the proposed single famly
residence is permtted by Conprehensive Plan and
ULDC. The proposed house was designed
substantially inmrove the quality of the
structure, especially increase the safety by
elevating the lowest floor elevation and noving
further away from the existing canal. To
mtigate the inpact associated with the front
setback encroachnment, the applicant agreed to
upgrade the |andscape nmaterial in addition to the



existing plants along the front property line.

A LITERAL | NTERPRETATION AND ENFCRCEMENT OF
THE TERVMG AND PROVISIONS O THIS CODE WLL
DEPRIVE THE APPLICANT OF RIGHTS COMMONLY ENJOYED
BY OI'HER PARCELS OF LAND IN THE SAME DI STRICT,
AND WOULD WORK AN UNNECESSARY AND UNDUE HARDSH P:

YES. Ganting the requested variances wll meet
with general intent of the code, which is to
ensure a mnimum separation, privacy and
conpatibilities of uses as well as to maintain
uniformty along property lines, protect adjacent
property owners and protect property val ues.

According to the proposed floor plan, the setback
encroachnent occurs at the covered front porch
and side-loaded garage. The covered porch covers
70% of the front facade with the garage having 2
wi ndows facing the street. Additionally, between
the subject property and the property across the
Riparian Rd. is a 505 uninproved road, which dead
ends to the canal along the side property Iine.
The neighboring residence across the street is
approximately 74 feet west of the proposed
resi dence on the subject property. To mtigate
the setback encroachment, the applicant agreed to
upgrade the |andscape nmaterial in addition to the

existing plants along the front property Iline.
Therefore, the inpact from the proposed residence
is mniml and wll not be adverse to the

adj acent property across the street.

THE APPROVAL O VARIANCE IS THE MN MM
VARI ANCE THAT WLL ALLON A REASONABLE USE COF THE
PARCEL CF LAND, BU LDI NG CR STRUCTURE:

YES. This is a mninmum variance that will ensure
a reasonable use of the property. As previously
indi cated, the developable lot depth is reduced
by an existing canal in the rear yard. If all
the required setback are net, the proposed house
will be placed nearly at the seawall with its top
of the wall only 2 feet above the water |evel.
Therefore, noving the proposed structure away
fromthe canal in addition to the elevated |owest
floor level would contribute to the prevent the
property from being fl ooded agai n.

As previously i ndi cat ed, the neighboring
residence across the street is approxinately 74
feet west of the proposed residence on the
subj ect property. To mtigate the setback
encroachment, the applicant agreed to upgrade the
| andscape material in addition to the existing
plants along the front property line. Therefore,
the 13 ft. encroachment will not be visually
det ect ed.

GRANT O THE VARIANCE WLL BE CONSI STENT
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WTH THE PURPCSES, GOALS, OBJECTIVES AND PQLI A ES
O THE COWREHENS| VE PLAN AND TH S CCDE:

YES. The variance request conplies wth the
general interest of the UDC which are to ensure
a mnimm separation between the proposed
structures and the adjacent properties. As
previously indicated, the variance wll not have
negative inpacts on the adjoining property to the
west. The proposed structures will be in harnony
with the residential character of the
nei ghborhood and will not detract from the area

The intent of the Conprehensive Plan is to
encourage residential developnent to inprove and

maintain the living standards for people to
better enjoy their comunity. The proposed
residence is not an uncomon request. The
requested variance will allow the property owners

to pronote their quality and enjoyment of life as
well as safety fromthe future flooding while the
adj acent property values wll be nmaintained and
not be adversely affected, if the variance is
gr ant ed.

THE GRANT OF THE VARIANCE WLL BE |NJUR QUS

TO THE AREA INVOLVED CR OTHERW SE DETRI MENTAL TO
THE PUBLI C VEELFARE

Ganting the variance wll not negatively inpact
the surrounding area. The subject lot is a last
property along R parian Rd., which ends to a
canal along the subject north property line. The
adj acent property to the subject front property
line is separated by a 50 ft. wide road with the
resi dence |ocated approximately 74 ft. west of
the proposed residence on the subject |ot. The
applicant agreed to wupgrade the |andscape
material as recommended by staff along the front

property line. Therefore, an adequate buffer
will be provided to mtigate the 13 ft. of
set back encroachnent. In addition, staff

received a supporting letter from the affected
property owner across the street stating their
understanding and full agreement of this
vari ance.

ENG NEERI NG COMMENT( S)

Please note that the Base Building Line for
Ri parian Road has been established at the
existing east right-of-way line, being twenty-
five (25) feet east fromthe centerline of the 50
foot wide right-of-way as conveyed in O R B.
2075, Pg. 554, per Base Building Line Wiver
i ssued on Septenber 5, 2000.

ZONI NG CONDI TI ON( )
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1. By March 16, 2001, the applicant shall provide
the Building Division with a copy of the Board of
Adjustrment result letter and a copy of the Site
Plan (Exhibit No. 9, BA2000057) presented to the
Board, sinmultaneously wth the building pernit
application. (DATE BLDG PERM T- Bl dg)

2. By July 16, 2001, the applicant shall obtain a
building permt for the proposed single famly
resi dence. (DATE-MONI TORI NG Bl dg Permit)

3. Prior to Certificate of GCccupancy, the applicant
shall install the following material in addition
to the required landscaping in front of the
proposed residence. (DATE MON TCRI NG LANDSCAPE)

- Two 14 ft. high native shade trees;

- Continuous 36" high native hedge planted
24" on center along the front property

l'i ne (OO BLDG LANDSCAPE) .

CHAl RMAN BASEHART: Next item is BOCFA 2000- 058,
C AO Construction Investnment Managenent. The applicant
is here?

MR CASARI EGO  Yes.

CHAI RVAN BASEHART:  Your nane for the record?

MR _CASAR EGD Ol ando Casari ego.

CHAI RVAN  BASEHART: Ckay. The staff has
recommended approval of your application wth three
conditions. Do you understand and agree with then?

MR _CASAR EG Yes, sir, | do.

CHAI RVAN BASEHART: Is there any nenber of the
public here to speak in opposition to this iten?
MR MacA LLIS: | think this item mght have to

be pulled. This gentlenman, the neighbor had contact with
staff yesterday with concerns with the variances adjacent
to his property line. | think we need to pull it to go
over it.

CHAI RVAN BASEHART: Ckay. Ve'll pull it. Thi s
will becone the first itemon the Regul ar Agenda.
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CHAIl RVAN BASEHART: Next items is BOFA 2000- 062,
Chuck MIlar, agent.

MR MLLAR CGood norning.

CHAIl RVAN BASEHART: CGood norning, M. Mllar, for
the record?

MR MLLAR Chuck MIlar with Myle, Flanigan
representi ng MBS Spec Properties.

CHAI RVAN BASEHART: Ckay. M. MIllar, staff has
recommended approval of your application wth seven
conditions. Do you understand and agree with then®

MR MLLAR Yes, sir, we accept them certainly.

CHAI RVAN BASEHART: Is there any nenber of the
public here to speak in opposition to this iten® Any
board nenber feel this itemneeds to be pulled?

(No response.)

CHAIl RVAN BASEHART:  Ckay.

MR _MacELLIS: Just one conment on that. There
was one call of concern from a Darryl Snapp. He was
concerned with the original |andscape variance that was
approved several nmonths ago on this site. | explained to
him that that's not the issue being addressed here today
and then | explained the variance was for parking and
with the conditions of approval it's specific to that use
that's on there.

He indicated he and sone other neighbors were
concerned and they were possibly going to show up here
this morning. But | don't see them so.

And the other thing is we did get a call back
from our survey department. Sonething was an issue with
the survey, which is not anything to hold this up here
today, but | wanted to put on the record that M. Mllar

MR MLLAR W have a revised survey to deliver

to you this norning. "Il give it to Jenny (phon.) and
we'll deliver one to M. Mark as well.

MR MacdLLIS Ckay.

CHAI RVAN  BASEHART: Ckay. Gven there is no

public opposition, did the coments of the staff change
anybody' s m nd?

(No response.)

CHAl RMAN BASEHART: (kay. Seeing none, this will
stay on consent.

MR MLLAR Thank you.

STAFF RECOMVENDATI ONS

Approval with conditions, based upon the follow ng
application of the standards enunerated in Article 5,
Section 5.7.E of the Palm Beach County Unified Land
Devel opment Code (ULDC), which a petitioner nust neet
before the Board of Adjustnment may authorize a variance.

ANALYSI S OF ARTICLE 5, SECTION 5. 7. E VARI ANCE STANDARDS
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SPECAL  CONDITIONS AND O RCUMBTANCES  EXI ST
THAT ARE PECULI AR TO THE PARCEL OF LAND, BU LD NG
OR STRUCTURE, THAT ARE NOT APPLI CABLE TO OTHER
PARCELS CF LAND, STRUCTURES OR BUILDINGS IN THE
SAME DI STRI CT.

YES. This | egal non-conforning .73 acre
commercial lot is located south of Belvedere
Road, at the south west intersection of Mlitary
Trail and Evans Lane. The property currently

supports the Jewish Thrift Store. The site has
many conformties in terms of setbacks, parking,
| andscapi ng, |oading, etc. The proposal is to
demolish the existing building and redevel op the
site to support an 8,000 square foot retail

bui | di ng. The site wll be brought into
conpliance with current Unified Land Devel opnent
(ULDC) requirenents. The owner is being forced

to relocate from their present site at the north
west corner of Mlitary Trail and Southern Bl vd.
as a result of the Southern Blvd. w dening. This
particular parcel of land is located along the
Mlitary Trail commercial corridor in the Airport

Overlay District. There is currently a trend for
redevel opnent in this area. Properties are
either being inproved or redeveloped to support
new or existing uses. As in this case, the
existing use wll cease and the site wll be
redevel oped to support the new conmercial retail
use. The applicant wll conply with all code

requirements wth the exception of the ULDC
| andscape buffer w dths along Evans Lane and the
western property Iline, which variances were
granted for in June, 2000 (BA2000-033) and the
off street parking. The non-conform ng size of
the lot places a hardship on the applicant in
ternms of conply with all code requirenents.
Furthernore, this being a corner lot with access
onto both MIlitary Trail and Evans Lane increases
the on-site area dedicated to vehicular
circul ation. Wth Traffic Analysis submtted by
the applicant which was prepared by an Engi neer,
justifying the proposed 40 spaces wll neet the
user parking demand, this variance is warranted.

Staff is recommending a condition of approval
that a restrictive covenant be recorded on this
property limting this site to this specific use.
The applicant has agreed to this condition and
realize that any change in use wll require
nodi fication of the condition by the Board of
Adj ust ent .

SPECI AL CI RCUMBTANCES AND CONDITIONS ARE THE
RESULT OF ACTI ONS OF THE APPLI CANT:

NO. The applicant purchased the property in
June, 1999, in order to nove his Dbusiness,
currently located at Mlitary Trail and Southern
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Bl vd. The applicant states MBS Spec Properties,
Inc. ("MBS') has been in PBC for approxinmately 45

years. MBS currently provides all types of
western wear and accessories to their large
client base. The business located at Southern

Blvd. and Mlitary Trail wll be denolished wth
the road inprovenents that are to begin later
this year. The applicant would like to remain in
the sanme vicinity in order to continue to serve

their custoners. The applicant is proposing to
relocate to 729 North Mlitary Trail and
redevelop this site for the new business. The
i nprovenent will result in the denolishing of the
existing building and the construction of a new
10, 000 square foot retail busi ness. The

applicant is proposing to conply with all code
requirenents with the exception of the I|andscape
buffer width along both the north and west
property line and off street parking. The
applicant was granted two |andscape buffer
reduction variances in June 2000 (Petition
BA2000- 033) . The applicant is currently seeking
an off street parking variance of 10 spaces. The
ULDC requires parking to be calculated on the
gross square footage and not |ease able square

f oot age. In this situation approximtely 3,752
square feet of storage area on the second floor
will not generate additional parking. Thi s
storage area is only accessible by the staff of
t he busi ness. However, the ULDC does not allow
for an autonatic parking reduction, the applicant
nmust seek variance relief. Staff requested the

applicant provided a Parking Analysis Study to
support their justification that the 40 spaces
provided will neet their user denmand at peak
tinmes. Staff is recommending a condition
limting this variance to this specific retail
use by a restrictive covenant.

GRANTING THE VARIANCE SHALL CONFER UPON THE
APPLI CANT SPECIAL PRIVILEGE(S) DENED BY THE
COVPREHENSI VE PLAN AND TH'S CODE TO OTHER PARCELS
OF LAND, BULDINGS OR STRUCTURES, IN THE SAME
D STR CT:

NO. The applicant has denonstrated conpliance
with the variance criteria necessary to be
granted the off street parking variance. Thi s
site is a legal non-conformng .73 acre
comrercial |ot. The Ilot has a land use
designation of CL with a zoning classification
of CG The property wll be developed in
accordance with current property devel opnent
regul ations. The site currently has many non-
conformties in terns: ot size, setbacks,
par ki ng, |andscaping, etc. This site was

devel oped many years ago and with the various
wi dening that has occurred on Mlitary Trail over
the years has nmade it non-conform ng. The
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proposed redevelopnent will elimnate the
majority of these non-conformities. The
applicant was granted two |andscape variances in
June, 2000 (BA2000-030) and now is requesting an

off street parking variance. The off street
parking variance for 10 spaces is justified since
the spaces are not needed for the uses. The

applicant hired an engineer to prepare a Traffic
Analysis to deternmine if the proposed 40 spaces
woul d neet the intent of the parking code. The
Engi neer concluded that based on this use of the
40 spaces would exceed the peak denmand. Wth a

condition recommended by staff to limt this
variance to this use by a restrictive covenant
the granting of this variance will not confer a

special privilege on the applicant.

The applicant is requesting the mninmm variance

that will allow this re-developnent project to
nove forward. It is the intent of the BCC to
encourage the redevelopnment and infill of

properties along the najor commercial corridors
in PBC There is a growing trend along Mlitary
Trail to revitalize or redevelop properties along
Mlitary Trail. This proposed 10,000 square foot
retail business (country attire) provides a
needed service to the nmany custoners who have
shopped at this business over the years.

A LITERAL | NTERPRETATION AND ENFORCEMENT COF
THE TERMS AND PROVISIONS O THIS CODE WLL
DEPRIVE THE APPLICANT OF RIGHTS COMONLY ENJOYED
BY O'HER PARCELS OF LAND IN THE SAME DI STRICT,
AND WOULD WORK AN UNNECESSARY AND UNDUE HARDSHI P:

YES. A literal interpretation of the parking
code would deprive the applicant of rights
enj oyed by other applicants who have been granted
simlar type variances for non-conformng |ots.
The ULDC currently does not have infill
regul ations that address non-conformng lots and
a relaxation of the literal terns of the code.
The applicant is proposing to make inprovenents
to this site that will reduce the existing non-
conformties. As many properties |ocated along
the major commercial corridors in the county, due
to right-of-way expansion the size of the lots
have been reduced. This places a hardship on the
property owner in terns of conplying with code
requirenents established for a 1 acre conformng
comrercial |ot. The applicant is proposing a
10,000 square foot building with a split floor
pl an. The applicant was granted two | andscape
buffer wvariance in June, 2000, and now is
requesting a parking variance. The parKking
variance is justified based on this unique use.
The applicant provided justification and
docunentation (Parking Analysis) that this use,
all ocation of square footage (retail/storage) and
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user demand can be net wth the proposed 40
spaces. Wth a condition of approval Ilimting
this variance only to this use the parking
variance is warranted. The applicant understands
that when selling the property the restrictive
covenant on the property wll possibly limt
future users of the building and may require BA
approval to renove or nodify the condition.

Staff concluded the parking variance, if granted,
would have a negative inpact on the site and
surroundi ng busi nesses.

THE APPROVAL O VARANCE IS THE MNMM
VAR ANCE THAT WLL ALLON A REASONABLE USE OF THE

PARCEL CF LAND, BU LDI NG CR STRUCTURE:

YES. The previously approved |andscape buffer
vari ances (BA2000-033) along the north and west
property line and the current parking variance
will allow this redevel opment project to nove
forward to permtting. The applicant is
proposing to invest considerable nmoney in the
property to redevelop it to support the proposed
10,000 square foot retail use. The applicant is
being forced to leave their current |ocation of
busi ness due to right-of-way expansion at
Southern Blvd./Mlitary Trail that will result in
the denolishing the building. The applicant
would like to remain in the general vicinity in
order to continue to provide the custonmers wth
t he best service.

Wth the conditions, recommended by staff, the
general intent of the parking code wll be met
and the property owner will have the best use of
this property.

GRANT OF THE VARIANCE WLL BE CONSI STENT

WTH THE PURPCSES, GOALS, OBJECTIVES AND PQLI O ES
OF THE COVPREHENSI VE PLAN AND TH S CODE:

YES. The land use designation of this property
is CL with a zoning classification of CIND
The land use encourages commercial or industrial
uses for this property. This property is located
within the PBC Airport Overlay D strict, which
al so encourages |ow intense commercial or
i ndustrial wuses. Mlitary Trail is one of the
counties major comrercial corridors having
busi ness being devel oped over the past 75 years.
In this particular section of Mlitary Trail
(between Southern Blvd. and Bel vedere Road) there
has been a trend to denolish snaller existing
buil dings and replace them with new buildings on
| arger properties, bringing the site into
conpl i ance with current code requirenents.

The literal intent of the parking code is to
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establish mninum nunber of parking spaces for
the use based on gross square footage. The
applicant is proposing 3,752 square feet of
storage on the second floor and 6,248 square feet

of retail on the first floor. The applicant has
to submt a Traffic Analysis that supports their
justification that the 40 spaces wll neet the

peak user denand.

Wth conditions of approval the variance wll
neet the intent of the Conp Plan and ULDC parking
regul ations.

7. THE GRANT OF THE VARIANCE WLL BE |NJUR QUS
TO THE AREA | N\VOLVED OR OTHERW SE

DETRI MENTAL TO THE PUBLI C WELFARE:

NO Ganting the parking variance wll not be
injurious to the general of surrounding area.
This property is currently deficient in the
majority of code requirenent. The proposed site
i nprovenents will significantly inprove the
appearance of this site. The site wll conply
with all other code requirements in terns of
buil ding setbacks, 1ot <coverage, parking,
| oadi ng, ingress/egress.

ENGA NEERI NG COMMENTS

Traffic Division advises that the existing Acne Boot
Village is located in a poorly accessed strip shopping

center with Ilimted parking. Because of these
limtations, it can be argued that the existing store
site does not represent a typical business selling this
product . If, however, it is accepted that the results of

the submtted parking analysis are valid, any variance
from required parking should be conditioned upon
recordation of a suitable covenant restricting the use of
the store to the sale of boots.

ZONI NG CONDI TI ONS

1. The property owner shall provide the Building
Division with a copy of the Board of Adjustment
Result Letter and a copy of the Site Plan,
Exhibit 9, and the Building Floor Plan, Exhibit
21, presented to the Board of Adjustnment at the
Novenber 16, 2000, Hearing. These Exhibits can
be found in the BA2000-062 BA file in the Zoning
D vision. (BLDG PERM T-ZONl NG

2. The applicant shall construct the retail building
on this property (PCN00424336190001440),
consistent with the Site Plan, Exhibit 9, found
in the BA2000-062 BA file in the Zoning Division.
Any nodifications to the submtted floor plan,
Exhibit 21 or the Site Plan shall be submitted to
the BA staff to ensure conpliance wth the
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Board' s approval . (BLDG PERM T- ZONI NG BA)

By January 19, 2001, or submttal or a building
permt the applicant shall have received approval
from the County Attorney's O fice approval of a
Restrictive Covenant, limting this variance to
this specific country/western retail clothing
busi ness, for the purpose of conplying with the
Parking Analysis Study. (DATE: MONI TORI NG
ZONI NG CTTY ATTCRNEY)

By February 19, 2001, a copy of the recorded
Restrictive Covenant shall be subnitted by the
applicant to the Zoning Dvision, BA Staff for
inclusion in the BA2000-062 BA file.
( DATE: MONI TORI NG ZONI NG- BA)

This parking variance is granted for 10 parking
spaces for this specific retail business. Any
change in use shall require BA staff review and
approval to ensure the intent of the Board's
approval is net. (ONGA NG

The applicant shall also conply wth all
conditions of approval of BA2000-033, approved on
June 15, 2000, for two |andscape variances on
this site. (ZON NG BA)

The GConcurrency Reservation for this site shall
be anmended by the applicant for the additional
2,000 square feet by Jan. 2, 2001, or subnittal
of a building pernit, whichever occurs first.
( DATE: MONI TORI NG- ZONI NG- CONCURRENCY)

CHAI RVAN BASEHART: Next item is BATE 2000-064,

Kil day and Associates. |s anyone here for this?

(No response.)
CHAI RVAN BASEHART: Al right. Seeing none, this
an advertised item because it's just a tine

ext ensi on. Any nenber of the Board have a problem with
granting the extension?

(No response.)
CHAI RVAN BASEHART: Ckay. W'l leave that on

t he agenda.

STAFF RECOMVENDATI ON
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Staff recommends a maxi mum of 2 nonths time extension for
Condition #4 from Cctober 21, 2000, to Decenber 21, 2000,
consistent with Section 5.7.H2 of the ULDC, to provide
additional time for the petitioner to commence
devel opment and inplenent the approved parking variance.

The property owner shall conmply with all conditions of
approval of BA99-089, unl ess nodified herein:

ZONI NG CONDI Tl ONS:

1. The property owner shall provide the Building
Division with a copy of the Board of Adjustment
Result Letter and a copy of the Site Plan
presented to the Board, sinultaneously wth the
building permt application. (BLDG PERM T: BLDG
COVPLETED

2. By Decenber 21, 1999, the applicant shall ensure

the BA conditions are shown on the certified Site
Plan. (DATE MONI TORI NG ZONI NG DRC) COWPLETED

3. This parking variance shall be limted to 45
addi ti onal spaces. The final site plan shall be
revised to show a total 185 off street parking
spaces for this site. (DRC COWLETED

4. By Cctober 21, 2000, the applicant shall obtain
a final inspection on the parking for this site
to vest this parking variance. ( DATE:

MONI TORI NG BLDG: QO
I's hereby amended to read:

By Decenber 21, 2000, the applicant shall obtain
a final inspection on the parking for this site

to vest this parking variance.
(DATE: MONI TORI NG BLDG CO

5. By March 21, 2000, or prior to DRC certification
of the site plan, whichever occurs first, the
applicant shall receive approval of the |andscape
plan that reflects the additional 1,800 square
feet of |andscaping that will be installed around
the proposed buildings as shown on Exhibit 20, in
the BA99-089 File. (DATE: MONI TORI NG ZONI NG DRQO)
COVPLETED
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CHAl RVAN BASEHART: So | guess we're ready for a
noti on on the Consent Agenda.
VI CE- CHAI RVAN  KONYK: Ch, |'m sorry. That's ny

j ob.

I make a notion to approve the Consent Agenda
with the following item noved to the Regul ar Agenda, BCFA
2000-058, to the remaining itenms BOFA 2000-057, BOCFA
2000- 062, BATE 2000-064 w Il remain on the Consent wth
the staff report becom ng part of the record.

MR PUZZITIELLG  Second.

CHAI RVAN BASEHART: Was that right?

MR PUZZITIELLGO  Yes.

CHAl RMAN  BASEHART: W have a notion by M.
Konyk, a second by M. Puzzitiello to approve the Consent
Agenda as anended.

Al those in favor indicate by saying aye.

BOARD:  Aye.

CHAl RMAN BASEHART:  (pposed, no?

(No response.)

CHAI RVAN BASEHART:  Carries unani nously.

CHAI RVAN BASEHART: The first item on the Regul ar
Agenda then will be here BCOFA 2000-058, C AO Construction
| nvest nent Managernent .

Do you want to introduce the iten?

MR SEAMAN Ckay. This is CAO Construction
I nvest ment Managenent, Inc., Lot 44, Chad and Paula Lee
are the owners of Lot 43. They are requesting to allow
an existing pond which traverses lots 44 and 43 to
conti nue encroachrment of the required east, west and the
common rear (north/south) lot line setbacks.

The subject properties, tract 43 and 44, were
initially one lot of record equaling two and a half
acres. The subdivision is within the Royal Palm Beach
Acreage area. The two parcels identified as 43 and 44
are on 40th Lane and 40th Street North, respectively.
The 0.33 acre pond which traverses the rear property line
shared by both tracts has existed since 1988, prior to
the August 31, 1991, the date the current ULDC Excavation
Regul ati ons were adopt ed.

The pond was excavated when the  setback
requirenents for residential ponds were 25 feet on all
property |Iines. Wien the current standards were adopted
in 1991, the code established several types of
excavations each wth their own standards in terns of
setbacks, sizes of the pond, depth, slope and littoral
pl anti ng.

This particular pond is exenpt from all these
requirenents because it is a legal, non-conformng pond.
The only requirement that the applicant must conply wth
is the setbhack requirenents for the pond.

Recently the applicant canme to the Building
Departrment to submit for a building permit and was told
they had this issue of not neeting the setbacks of
today's current code.

The Building Departnent informed the applicant
that the existing pond was encroaching the required
setbacks and that the pond was either to be filled to
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reestablish the 25 foot setback in effect at the tine
when this pond was excavated or apply for a variance to
allow the pond to remain in the existing setbacks.

Since both tracts 43 and 44 were affected by the
pond, both owners have applied for the variances wth
G AO Construction Investnent Managenent acting as the
representative for both.

The six variances that are being requested are
listed on page 26, and | believe that rather than --
well, | guess | should read them al oud.

On Lot 43, the east property line showed a 15
foot setback and what's being proposed is 10. That woul d
be a variance of 5 feet if granted by the Board. On the
south property line, what's required for the rear setback
is 15 feet; what's being proposed is zero, which would be
a variance of 15 feet, if granted by the Board.

Oh the side interior setback what's required

again is 15 feet. \Wat's proposed is 6, with a variance
of 9 feet.

Lot 44 the same variances are required because
the pond is geonetrically equal in shape and does

traverse both the north and south property lines.

That's pretty nmuch the sumary of what's taken
pl ace out there.

CHAI RVAN  BASEHART: Ckay. WIl the applicant
step forward, and actually, anyone that intends to speak
on this item if you would please rise and be sworn in?

(Whereupon, the speakers were sworn in by M.
Springer.)

CHAl RVAN BASEHART: Ckay. Sir, if you would give
us your name for the record?

MR_CASAR EGD Yes, Ol ando Casari ego.

CHAl RMAN BASEHART:  Ckay. Wbuld you spell it?

MR CASAR EGO CASARI-EEGOQO Casa-r ego,
t hey say.

CHAI RVAN BASEHART: M. Casariego, do you have
anything that you'd like to add to the presentation that
was nade by the staff?

MR CASAR EGO No, other than the fact that the
pond has been there for over 12 years, | think that if we
| andscape around it, it will |ook very nice.

VW didn't want to disturb what's already in there
and since there's a house already in the rear, they're
buil ding one west of us. W didn't think that it was
going to adversely affect anybody -- you know, just
| andscaping the pond the way it was and leaving it the
way it is.

And basically, that's what we wanted to do.

That's the house where -- although it's owned by C AO
Construction, it's where ny famly and | are going to
nove into.

CHAI RVAN BASEHART: Ckay. Thank you.

This is a public hearing, are there any other
menbers of the public that would like to speak either in
favor or in opposition to this iten? Step forward, sir.

Wul d you give us your nane for the record?

MR__BUSHA: John Busha, B-U S HA

CHAI RVAN BASEHART: And you' ve been sworn in?
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MR.__BUSHA: Yes, sir.

CHAl RMAN BASEHART:  Ckay.

MRS. BUSHA: M/ nane is E oise Busha, E-L-OI-S
E, Busha.

CHAI RVAN BASEHART: And you' ve been sworn in?

MRS. BUSHA: Yes, | have.

CHAI RVAN BASEHART: Ckay. If you could present
to the Board your concerns about this?

MR BUSHA: A couple of problens | have is the
gentleman first stated the only requirenent that the
applicant is to conply with is the setback. They' re
applying for a required setback of 15 feet, but it says
even here in the report that at the time of the
excavation the requirenent was 25 feet.

So are they to -- | nean, it's a discrepancy is
what |'m saying. Wiich is it? Are they supposed to
comply with the 25 foot setback, which was in effect at
the time of the excavation, or are they conplying wth
the 15 foot setback which took effect in August of 19917

CHAI RMAN BASEHART: VWll, let's ask that question
to staff.

MR Mac@ELLIS: As a Board, you ve probably heard
15 of these excavation cases over the last three to four
years. W cane into a significant problem after we
adopted the current excavation regulations, especially in
the Acreage and the unrecorded subdivisions where
contractors excavated fill and took it off site and in
certain cases didn't respect the required setbacks.

The only requirenments that were in the Code prior
to August, 1989, were you had to meet a 25 foot setback
all the way around and you weren't supposed to take any
of the fill off site. So what's happeni ng now because
there was no permitting requirement as Al an has stated
and no inspections, it was inpossible for staff to catch
it.

So when all these started coming in to get
building permts because there's a -- with the anount of
building that's going on in these rural subdivisions now,
they were all comng in and they were at a standstill at

the building permt stage.

So the Zoning Dvision sat down with the Building
Division and the County Attorney's Ofice and tried to
resol ve this. How could we address this and not hold
everyone's building permt up?

So what we looked at is that even though the
requirenent at the time, to vest sonmething is typically
what's in effect at the tine which would have been the 25
foot setback, since the Code now only requires 15, the
Zoning Director adopted a policy that we would -- when
people cane in to get variances, we would get them to
require what today's Code would be, which would be 15,
and that would be the only requirenent they would have.

VW wouldn't get into looking at all the depths of
the slopes and anything else that was under the current
requirenent. It was presuned to be vested.

VI CE- CHAI RVAN  KONYK: I have a question real
qui ck of Jon.

CHAI RVAN BASEHART: Ckay. Sure.




23

VI CE- CHAl RVAN  KONYK: Wen this pond was
originally dug, that was one line at the tine. So it
probably did in fact meet the 25 foot setback that was in
effect at the time that the pond was dug.

And then when it was subdivided, that's what
created the setback problem am1l correct?

MR MacA LLIS: Li ke on page 27 you can see the

diagram of the two |ots. In response to your question,
yes, on the two variances that --

VI CE- CHAI RMAN _ KONYK: I'm not tal king about the
vari ances. I'"m talking about when the pond was

originally dug before this was subdivided, did it meet
t he set backs?

MR MacLLIS: Wll, see, that --

VI CE- CHAI RVAN KONYK:  You don't know?

MR MacdLLIS: -- goes back to we don't know.

M CE- CHAI RMAN KONYK:  Ckay.

MR _ Macd LLI S Typically, what staff does is go
to an aerial. Wien you're talking looking at an aerial
and the difference between 15 feet and 25 feet, because
today we even allow for 5 feet from- you're required a
15 foot setback, but actually after a -- a year after the
pond is excavated, you only really have to have ten feet
because we give five feet for erosion.

VI CE- CHAIl RVAN KONYK:  Ckay. But | guess ny point
is is that the rear setback on these two lots was created
because these | ots were subdivi ded?

MR MacdLLIS That's correct.

VI CE- CHAI RVAN KONYK:  That was ny point.

MR BUSHA: That's not the issue | have. | don't
have a problem with the north and south setback. Wat |
have a problemwith is the west setback.

The pond is dug right on the property line in the

back. It goes 55 feet past the property line to the
sout h, okay? | don't have a problem with what they do
bet ween those two. He bought the lot, you know, that's
his problem | don't have a problemw th that.

What | have a problem with is that the pond,
which is alnmost -- they say it's 0.33 of an acre, the
pond. | think it's bigger than that. M/ problemis the

pond cones right to ny property line, okay? And | dug a
pond nyself, okay? And | built a dam in between the two
with dirt that | had to pay noney for, and every tinme we
get a big rain, it just overflows because their pond is
right to ny property line. | nean, | have a picture.

CHAI RVAN  BASEHART: According to the staff
report, they're on the west side of this?

MR_BUSHA: The survey is inaccurate.

CHAI RVAN BASEHART: They say that the pond is six
feet fromthe west property line.

MR BUSHA: That's inaccurate. | asked -- |
spoke with M. Seaman yesterday and asked if anybody had
visited the site, and they said no, that the surveyor's
reputation --

VI CE- CHAI RVAN KONYK:  Have you? W haven't. The
Board never does.

MR_BUSHA: No, but sorebody fromthe County.

VI CE- CHAI RVAN _ KONYK: Dd anybody from the

Count y?
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MR SEAVAN Yes, I actually have sone
photographs and | want to give them to you for the
record.

VI CE- CHAI RVAN KONYK:  Ckay.

MR BUSHA: And | have sone photographs, also.
But 1'"'mnot here to try and, you know, be a bad person or
anyt hi ng.

Al | want is for when it rains for his pond not
to overflow and flood ny property, and | don't want to
have to pay to bring in 80 loads of fill to bring ny

property up for sonmething that they did that isn't done
right.
CHAl RVAN BASEHART: How far is your pond fromthe
property line?
MR BUSHA: It says seven feet, but --
VI CE- CHAI RVAN KONYK:  No, your pond.

MR BUSHA: Ri ght. It says seven feet on their
survey, but | have pictures of when | excavated it. _
There's no telling now because like | said, |

built a dam and every tine we get a big storm their pond
is so big that the pressure from the water just caves in
the dirt and it's just washing in on ny side, and then it
floods, you know, like a quarter of ny property on that
si de.

Now the neighbor behind nme, he brought in 100
truck loads of dirt, plus they're selling their house, so
they really don't care. They filled up their property so
when that lake fills wup, it doesn't flow onto their
property.

| don't think it's right for me to have to pay to
bring in dirt to bring up ny property to fix something
that they did that was wong to begin with.

CHAI RVAN BASEHART: Vell, you know, maybe I'm a
little confused here, but it seens to ne that that issue
doesn't relate to how big the setback of the pond is; it
has to do with the design of the pond, and whether it was
five nore feet during normal tinmes away from your
property line, would that nmake a difference when it rains
as to whether it overflowed onto your property?

MR _BUSHA: O course it woul d.

CHAl RVAN BASEHART: How so0?

MR BUSHA: O course it woul d. If they have to
stay 15 feet back, okay, at least the dirt in between
there isn't going to keep washi ng back.

VI CE- CHAI RVAN  KONYK: Have you applied for a
variance because your pond isn't 15 feet from the
set back?

MR BUSHA: No. | don't -- what do | need a
vari ance for?
VI CE- CHAI RVAN _ KONYK: Vell, I'm just saying, if

your pond isn't 15 feet fromthe setback?

MR BUSHA: According to their survey, but how
can you get an accurate survey when both ponds are filled
with water?

According to ny survey, ny pond is 15 feet from
the property line.

VI CE- CHAI RVAN  KONYK: What would you suggest
woul d be a solution to the probl en?

MR. BUSHA: I would suggest that they fill that
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side to -- | mean, he's saying that they have a policy
that is in effect that only requires a 15 foot easenent.
I want to know is that policy in witing? |Is that |aw?
Is that code or is that just sonething that everybody got
together with and agreed on?

CHAl RMAN  BASEHART: Fifteen foot is the Code
requi renent --

MR BUSHA: But at the tine of the -- |'m sorry,
I don't nean to interrupt, but at the tine of the
excavation, the Code that was in effect was 25 feet,
which is howit's supposed to work.

CHAI RVAN  BASEHART: Maybe we need to ask the
County Attorney's Ofice, but the practice has always
been in zoning that if the code requirenment is changed
and there's, you know existing facilities that do not
neet that code are vested and they don't have to neet the
requirenents, and if a code requirenent is relaxed,
people that have existing facilities that nmet the old
requirenent are entitled or even if it didn't neet the
old requirement are eligible to be considered under the
new requirement. |s that basically --

MB. RAI NEY: I would think that that's to be
consistent with non-conforming uses being grandfathered
in and then the code provision could be nore relaxed
because, you know, the vested right arises out of the
non- conform ng that's now conform ng.

CHAI RVAN BASEHART: That's right.

MR BUSHA: That's not always true because
sonetimes -- say you do an addition to your house, okay,
and at the tinme you built the residence it wasn't
required to have shutters, okay?

And you put one wndow in your new addition,
you're required to shutter that w ndow.

MR MacGl LLI S: That's a  building code
requirenent which is a whole -- that's the Southern
Buil ding Code which is different from the Zoning Code.

The Zoning Code is clear that if you have a house
that's built under a requirement of a 100-foot setback
and we anend the code, which we occasionally do and nake
the setback 75 feet, that property owner can cone in and
add an extra 25 feet onto that front of the house and
comply with the current code --

MR BUSHA: Ckay. Al | wanted to know is if
that was in witing or is that something --

MR MacGELLIS: It's in Article 1 of the ULDC --

MR. BUSHA: That's fine, that's fine. That's all
| wanted to know if that was in witing.

MR_PUZZITIELLO This lake was built in what

year?

MR BUSHA: 1988.

MR SEAVMAN. Twel ve years ago --

MR MacG LLI S: Vell, we have an aerial
phot ograph here that was in 1989, and it's showing there
and it's not showing this gentleman's pond -- if you |ook

on page 27 of the back-up material, you can see his pond
right beside the diagram in the bottom and on this
aerial photograph in '89, the only lake that's shown on
there is the back lake that's coming in for the variance.

MR BUSHA: Well, let me ask you sonething. Wat
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does ny pond have to do w th anythi ng?

MR PUZZITIELLO Because your pond has the sane
set back as --

MR BUSHA: But we're not here to talk about ny
pond. W're here to talk about their pond.

If sonebody wants to bring up ny pond, then we'll
go discuss ny pond at a later date, but we're not here to
di scuss ny pond or my setback or anything.

MR PUZZITIELLO But you're discussing your pond
in that his lake his pushing the berm between the two
| akes into your yard.

MR__BUSHA: Correct.

MR PUZZITIELLO So we are talking about vyour
pond because the problemis is the two ponds are so close
t oget her.

MRS. BUSHA: If I may, | think mainly what the
problemis is that since his pond is basically up to the
property line, when it does rain let's not consider our
pond. Let's just consider that easenment, that 15 foot
area that we had there is gone.

So basically should there be a need to walk
around in that area, you cannot tell where the water
starts and where the land actually begins. So when it
rains, you can't walk back there, because you run the
tendency of falling into his lake or mne. You don't
know where the pond is and where the | and begi ns.

CHAI RVAN BASEHART: Al right. The probl em that

MR BUSHA: "Il show you a picture of when |
started to excavate, and al so --

VI CE- CHAI RVAN  KONYK: Do you have any nore
pi ctures?

MR BUSHA: -- the pictures --

CHAI RVAN BASEHART: If we look at these pictures,
they're going to have to be part of the record; is that
okay?

MRS. BUSHA: Fine. That's fine.

VI CE- CHAI RVAN  KONYK: I make a notion to accept
the pictures into the record.

MB. STUMBERGER  Second.

CHAI RVAN BASEHART: Ckay. W have a notion by
Ms. Konyk, second by M. Stunberger, to accept these
pi ctures into the record.

Al those in favor?

BOARD:  Aye.

CHAI RVAN BASEHART: Qpposed?

(No response.)

CHAl RVAN BASEHART: Ckay. They're a part of the

record.

VI CE- CHAI RVAN KONYK:  Whose pond is this?

MR_BUSHA: That's nine.

MRS. BUSHA: That is our pond, and as you can --

MR__BUSHA: The stick is 20 feet fromny property
line, that stick that's shown right there, okay, because
I went an extra five feet when | excavated the pond just
to be sure.

VI CE- CHAI RVAN  KONYK: But this pond doesn't have
any water init.

MR._BUSHA: That was when | --
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MRS, BUSHA: It does now.

VI CE- CHAI RMAN KONYK: Do you have a picture of it
with water?

MR BUSHA: Well, the other one right there.

VI CE- CHAl RVAN KONYK:  Ch, this is your pond, too?

MR BUSHA: Well, that's --

MRS. BUSHA: This is our pond, but see, their
pond is right here, and you can't really -- there's some
tall grass here, but that's basically all you can see.
You cannot see the dirt or the land where there --

VI CE- CHAI RVAN  KONYK: So your ponds practically

neet ?

MRS. BUSHA: Yes, they do al ways. Well, when it
rains, | should say. Wien it rains, our ponds neet and
you cannot tell where either pond ends or begins.

MR BUSHA: M/ pond is this big; their pond is

that big (indicating). So the pressure from this pond
onto this little pond, of course is going to cave ny dirt
in no matter -- | nean, if | was 15 and they were right
to the property line, that's only 15 feet. If there was

30 foot in between, that probably woul dn't happen.

VI CE- CHAI RVAN  KONYK: Ckay. You don't have the
15 feet, either?

MR BUSHA: There's no telling at this tine
because the two waters meet and it depends on where you
nmeasure from | nean, are you going to neasure from the
edge of the water? They both are --

VI CE- CHAI RVAN  KONYK: VWll, you' d have to survey
the land and see where the property line is.

MR BUSHA: Exactly, but according to ny survey
at the time | excavated the pond, | was 15 feet away.

VI CE- CHAI RVAN KONYK: How many years ago did you
excavate the pond?

MR BUSHA: Ch, no, this is just brand new [
haven't even finished ny house. This is nonths ago.

VI CE- CHAl RVAN _ KONYK: Months ago you excavated
t he pond?

MR__BUSHA: Yes, nine nonths ago.

VI CE- CHAI RVAN  KONYK: Have you had it surveyed
since the pond is filled with water so that you still
know where the property line is?

MR_BUSHA: No.

CHAI RVAN BASEHART: Vll, | nean, we have to go
by the evidence as subnmtted by, you know, professionals.
The applicant has submitted a survey that was signed and
seal ed.

MR__SEAMAN  Two surveys.

CHAI RVAN  BASEHART: Two surveys actually that
show that his pond is from your property line nine feet

off the line.
MR BUSHA: | believe it's six.

VI CE- CHAI RVAN _ KONYK: It's six. The variance is

9 feet.

CHAl RMAN BASEHART: Ch, I'm sorry, yes, you're
right. Six feet with a nine foot variance. But you're
saying that it goes to the property line?

MR BUSHA: I'm saying that it goes to the

property line, and |I'm also saying that when | pulled ny
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permt for ny pond that | was -- | had to redraw it
because the man from the county told me that he felt that
ny pond was going to adversely affect ny neighbor's
property.

Now, whatever the pond is, the setbacks or
what ever, the pond adversely affects ne because it floods
ny property. Wien it rains their pond overflows and it
fl oods ny property.

| have a survey that shows the water, when it
floods how it comes on ny property, all right, and | also
have when | called for ny septic tank, the inspector says
that | have to fill that area to alleviate any standing
wat er, okay, which is ny probl em

| don't think it's fair for me to have to pay to

bring in fill to alleviate water that's coning from ny
nei ghbor's property. I have to take care of ny own
property. I don't think it's fair that | have to fix ny

property to take care of water that's comng from a |ake
that's dug too big, too close to the setbacks.

| mean, you're talking alnmost a half an acre of
a body of water. That's a very big |ake, which, like I

said, I'm not here to be a bad neighbor. | don't care
about the north/south setbacks. It doesn't affect ne, |
don't care.

Al | want is the water from that pond not to
cone on ny property. That's all | want. I''m not trying

to be a bad guy here or anything el se.

CHAI RVAN BASEHART: kay. So basically you're
saying you don't <care about the north/south or east
set backs --

MR BUSHA: No.

CHAI RVAN BASEHART: You care only about the west
set back and you --

MR _BUSHA: Correct. The only --

CHAl RVAN BASEHART:  Ckay.

MR BUSHA: I'msorry. | don't mean to interrupt
you. But the only thing that | care about is the west,
where it affects ne. I don't mnd the size of the |ake.
It actually does |ook, you know, good, but | don't want

it overflowing onto ny property. That's all.

VI CE- CHAI RVAN KONYK: Before the pond was there,
your pond, did the water overflow onto your property?

MR_BUSHA:  Yes.

VI CE- CHAI RVAN KONYK:  Ckay.

CHAl RMAN BASEHART: The question is, and |'m not
a hydrologist and |'m not an engineer, but it seens to me
that if that |ake overflows to that extent, whether the
bank was reshaped to be 15 feet versus 6 feet from the
property line, when it rained hard it's still going to
overflowand it's still going to go on your property.

MR BUSHA: Vell, they should be required to
bring it up so it doesn't affect ne. I have to bring ny
property up. The man told nme that | have to -- 1'll show
you on ny survey.

It says "Area to be filled to alleviate standing

water". The reason | have standing water is because that
pond overfl ows.
CHAI RVAN  BASEHART: Then would it follow --

again, this Board is not here to consider the engineering
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of the lake. 1It's here to consider the setback.

Wuld it follow then that if it's the bank that's
the problem if they built up the elevation of the
property in the 6 feet between the |lake and the property
line, that it would al so solve the probl enf

MR BUSHA: No, because | think that at that
point it's not wde enough due to the size of this Iake,
that the pressure of the water -- because |'ve already
done it once -- and he even had his equipnent do it for
me once with ny dirt which, like I said, I'mnot here to
be a bad neighbor or anything like that, all right? And
it keeps just caving it in. That's what |'m saying, it
needs to be wider.

CHAI RMAN BASEHART: Wll, that's not because the

lake is so close to the property Iline. It's because the
lake is so close to your lake. Apparently both -- well,
yeah.

MR BUSHA: No, because ny |ake doesn't affect
t he setback because it's very small, ny pond.

MR PUZZITIELLO  According to this, your lake is
encroaching into the side yard setbacks.

MR BUSHA: Vell, like | said, that survey is
i naccur at e.

MR PUZZITIELLO This is by a professional
surveyor and we don't have one from your surveyor saying
anything different.

MR_BUSHA: Want one of m ne?

MR MacE LLIS: M. Chairman, may | suggest. The
gentl eman call ed yesterday. Typically what staff -- you
know, tries to work these problens out before they get to
this stage.

Alan canme to ne late yesterday and indicated a
nei ghbor was concer ned. VW never got a letter. He just
called us. Alan went out to the site with one of our
inspectors to actually inspect what was going on. | told
him we did have a concern. | mean, if there's a nei ghbor
concerned -- typically when we grant these variances,
people don't want us touching the I|akes, the neighbors.
They just want everything left as is. They don't want
fill hauled in. They don't want the noise.

In this case | believe Alan has spoken to the
applicant and he can address that, but from staff's
perspective, | indicated this to Alan yesterday, if the
nei ghbor has a concern and there is water running across
it, staff could -- | nean, that was new stuff that was
presented to us.

W could elininate that variance and he would
have to conply with the 15 foot setback on that side.

Because the rest of the requirenents -- the neighbor on
the other side was also given a notice. They have not
come forward. And we're only talking -- if you turn to
page 33, where the lot is, the contractor's only going to
have to fill in it looks like 15 or 20 feet on that

corner off of his lot because the other lot is on the
other side, unless the Board also wants it filled in on
the lot to the north which is not adjacent to this
property owner.

If they do it, we can run it so it establishes
the 15 foot setback along both lot 44 and | ot 43.
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MR PUWZITIELLO You said Al an has some pictures
and a report?
MR Macd LLIS:  Yes.

MR PUZZITI ELLO I'd like to hear from that
bef ore we deci de about that.
MR MaclE LLIS: Alan, you can go up to the -- if

you can let Al an address what he observed yesterday when
he was there.

MR PUZZITIELLO | see that that's your building
permt stuff that you have there?

MR BUSHA: NMm hnm

MR PUZZITIELLO If you show us that survey, we
can't give it back to you. | don't want you to give it
to us and then have an inconplete building permt.

CHAl RVAN BASEHART: Unless the staff wants to
make a Xerox of it, then we'll accept the Xerox into the
record. Al an?

MR SEAMAN: I'm Alan Seanman, senior site
planner, and | did go to the site last evening to take
sone pictures from ny perspective, which I'll give to you
for the record to | ook at.

What appeared to ne is that there's a very snall
dike there pretty nuch between the two ponds, and it
looks as if -- and | know for a fact fromtalking to the
applicant that the whole area has been de-mucked which
has brought the finish grade down quite a bit. New fill
has not been brought in to the site to bring it up to a
grade where they can actually begin construction.

If you stand there, and | understand now that his
pond was built at a different tinme, but it alnost |ooks
as if they are one pond. That's the small dike that
bi sects the two.

MR _BUSHA: That's what |'m saying. The surveyor
can go out there and survey, but |I|ike he's saying,
there's so nmuch water --

CHAIl RVAN BASEHART: You're going to have to speak

MR BUSHA: -- you can't tell --
VI CE- CHAI RVAN  KONYK: Step up to the mcrophone.

MR _BUSHA: -- where the bank is on ny pond.

VI CE- CHAI RVAN  KONYK: So Alan, so what are you
telling us by saying it's one pond? They're both not
meeting the setback?

MR SEAMAN: They're both not nmeeting the
setback. That's my observati on.

And al so research shows, and | don't know if this
is the tine to suggest or bring it up, but I was not able
to find permts -- even though we're not discussing your
issue, but | was not able to find permts for excavation
of your particul ar pond.

MR BUSHA:  Ckay. Let me state for the record |
don't Ilike these blackmail tactics because | spoke to
this man yesterday on the phone and told him that | was
opposing this, and he said that he can't find a permt
for ny pond, and that if | corme, you know, | mght end up
in the sane predicament as the gentlenman behind me, and
he doesn't want to see anything, you know, |ike that
happen to me and that if | don't come, that maybe not hing
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woul d ever cone of me doing nmy pond without a permit.

VI CE- CHAI RMVAN KONYK:  Wien you bring something to
the County's attention --

MR BUSHA: | have a pernit.

VI CE- CHAl RVAN KONYK:  -- you risk the --

MR BUSHA: | have a permt.

MR SEAVAN That was a request | nade, please
bring a copy of it because | was not able to find it on
our mai nfrarne.

VI CE- CHAl RVAN KONYK:  Your papers are here?

MR _BUSHA: | have a pernit right here.

MR__SEAMAN. Help nme find your pond. | don't see

it.

MB.  CARDONE: John, | have a question for you.
Isit --

VI CE- CHAl RVAN  KONYK: Wit a mnute. Before you
do that, we're passing out the survey, | think we should
take a notion to accept this survey into the record. I
don't even --

MB.  CARDONE: Mbtion to accept the survey into
the record.

CHAI RVAN BASEHART: Mbtion by Ms. Cardone.

MB. STUMBERGER  Second.

CHAl RMAN  BASEHART: Second by Ms. Stunberger.
Al those in favor?

BOARD:  Aye.

CHAI RVAN BASEHART: (pposed?

(No response.)

CHAl RMAN BASEHART: Ckay. It's in the record.

MS. CARDONE: John, would staff be able to work
this out with the concerned parties with a little bit
nore tine?

MR _MacA LLIS: | think that's -- | nean, | don't
know how that's -- 1'd have to ask the contractor if
that's going to hold up something he's trying to do here.

VI CE- CHAI RVAN  KONYK: Postponing this until next

nont h?

MR MacdLLIS Rght. | nean, | --

MR CASARI EQO May | say something? | think |
have a sol ution.

MR PUZZITIELLO: This survey is showing it as a
proposed pond, not as an existing pond, and he's also
showi ng nost of that area being underwater in the survey
anyways.

VI CE- CHAIl RVAN KONYK: What he said was the survey
is showing your pond as a proposed pond, not as a
conpleted pond. So this really wouldn't be as current as
t he new survey.

MR_BUSHA: Ckay, but how can the new survey tell
where nmy bank is if both ponds are covered in water?

VI CE- CHAI RVAN  KONYK: Because they have ways of
surveying; that's why we have surveyors.

MR BUSHA: What ever . I don't think you can
survey underwat er.

MR PUZZITIELLG Yes, they do.

VI CE- CHAI RVAN KONYK:  Yes, they do.

MR PUZZITIELLO They go in and they put --

MR.__BUSHA: Whatever.
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MR PUZZITIELLO -- depths of the water and they

MR. BUSHA: | have a permt for ny pond. It's
right here. M pond is not the issue here.

VI CE- CHAI RVAN  KONYK: You've nade it the issue.
You' ve nade it the issue.

MR__BUSHA: No.

VI CE- CHAI RVAN _ KONYK: W haven't nade it the

i ssue.

MR BUSHA: No, | haven't nmade it the issue.

VI CE- CHAI RVAN KONYK: W have to consider all the
facts, and I think that M. --

MR BUSHA: Am| here to apply for a variance?

VI CE- CHAI RVAN  KONYK: No, you're here to object.
W have to consider all the facts. You're here to
obj ect . W're not going to fine you or anything like
that. That's not our position.

The position is is that we have to consider all
the facts. MNobody's saying --

MR BUSHA: Consider that when | get ny building
final that | have an opportunity before then if ny pond
is not in conpliance to bring in dirt and make it conply.

VI CE- CHAI RVAN  KONYK: Ckay. He seens to have a
sol uti on. Let's see if he has a solution. If not, |
recomend we postpone this item

MR CASARI EQO Hs concern is the setback, on
his side of it. He suggested a little while ago that the

difference between the actual -- where ny lake is 6 feet
in the setback, which is 15 feet. It's really not that
much. | really didn't want to disturb, but if that is
the problem then | am willing to go ahead and delete
that part of the setback and fill that area in order to

be able to nake it the 15 feet.
CHAl RVAN BASEHART: So - -
MR CASARI EQO So | think that should satisfy

him but | want to have sonething in that-- it's been ny
experience as a general contractor, and |'ve done a |ot
of excavations, it doesn't matter whether you have a
smal | pond or a big pond. Once the level of the water is
the sane height, the pressure will equalize and it won't
matt er. It's just that the float criteria, the |evel of

the water in that area is so high that sonetines there's
not hi ng you can do. . .
There's a lot of areas in there that in order to

get their land out of the water, they just have to keep

putting fill in. It's a condition that people that live
in that area have to learn to live with and it's not
easy, but | will fill that area.

VI CE- CHAI RVAN _ KONIYK: Ri ght. Let ne ask you
this. You're willing to withdraw that portion of the
variance on his property and fill the property in to have

a 15 foot setback?

MR CASARI EQO That side, that portion of the
west side.

VI CE- CHAI RVAN KONYK:  Can you adjust all this?

MR _SEAMAN. | have verbiage for that.

MR PUZZITIELLO For both lots or just for the

447
MR MacALLIS 1'd recommend it for both.
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VI CE- CHAI RVAN  KONYK: If you're going to do it
for one, you' d better do it for both of them

CHAl RMAN BASEHART: Al right. You want to offer
t he ver bi age?

MR SEAMAN: So what we're doing is amending the
vari ance request.

MR CASAR EQO But can it be only for the west,
in other words, where his problemis with his property?

VI CE- CHAI RVAN  KONYK: It's going to be for both
lots on the west side, though.

MR BUSHA: Me and him have been speaking and he
told me that he was going to bring in fill and this and
that, which is fine. I just didn't want to forfeit ny
rights. Wen we got a letter saying they were applying
for a variance, | did not want to come and not show up
and forfeit anything | have.

Like I said, I'm not here to try and be a bad
nei ghbor . VW haven't even noved in yet. He's buil ding
a house. I don't want to have problens, you know what
I'm saying? | just don't want the water from the |ake to
overflow and flood ny property. That's all | want. I'm
not here trying to be bad. | know, you know, nmaybe I
cane off that way or something, but it's all | want.

VI CE- CHAI RVAN  KONYK: | think that it's always
better when the two parties involved are able to come up
with a solution so that we don't have to.

MR BUSHA: Right.

VI CE- CHAI RVAN KONYK:  But | just want you to know
that we value our staff very much here and we value their
integrity. So | took offense to the fact that you said

you were being blackmailed by our staff. So | think you
owe M. Seaman an apol ogy.

MR BUSHA: No, | don't, but personally | took
offense to the way it was --

VI CE- CHAI RVAN  KONYK: Ckay. Thanks. That's
okay.

MR BUSHA: -- said to ne --

VI CE- CHAI RVAN KONYK:  That's enough. Thanks.

MR BUSHA: -- yesterday that --

VI CE- CHAI RMAN _ KONYK: Thanks. Al an, you have
ver bi age?

MR SEANVAN: Yes, for BOFA 2000-058 we would |ike
to amend lot 43 to delete the side interior setback from
the east property line and to delete the --

MR MicdA LLIS: It's the west property line,
Al an.

MR _LEE: Can | speak for a second?

M CE- CHAI RMAN KONYK:  Yes.

MR LEE I"'m the property owner of the next
property.

CHAl RVAN BASEHART: Ckay. Come on up. You were
sworn in, weren't you?

MR _LEE: Yes, | was.

CHAl RVAN  BASEHART: You want to give us your

nane?

MR. LEE: Yes, ny name is Chad Lee. Wen ny wife
bought that 1lot back in '88, that entire area was
basically a swanp.

VI CE- CHAl RVAN KONYK: | can't hear.
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MR _LEE: That entire area was basically a swanp.
VW used to take swanp buggies and full tracks and stick
themin there all the tine. It was known as one of the
wettest places in the acreage. When we bought it, ny
wi fe thought she was buying another lot with pine trees,
and she didn't it. She bought this one by m stake.

Vll, it had about four foot of water on it in a
dr ought . So we brought in fill and brought in fill and
brought in fill. The actual pond was there when it was
dug. It wasn't even dug rmuch. It was actually a pond
already there between the properties. There was four
pieces of properties and the land falls Ilike this
(indicating), you know, it's a big funnel in the mddle.

| brought in fill over the years, God knows how
many loads of fill, and built up around the edge of the
pond that actually rmade it a pond. If | wouldn't have

built up the edges of the pond, the pond floods everybody
just because the land, that's the way it sits.

M/ neighbor to the west of nme, he's not here,
he's selling his house, he had the same problem when he

nmoved in there. He said, ny god, this thing floods
ever yt hi ng. | said, | know, it's just the |low area. He
goes, yeah, 'cause all the water from everywhere runs to
it because it's the lowest place on the whole street. He
brought in a ton of fill and he built his property up.
The setback on the west that he's tal king about,
if we take the pond and we fill in to the property Iline,
it used to be nore than six feet. It used to be probably

12, 15 feet there, but when everybody's water runs in
there, it slowy erodes it and erodes it.

If we fill in the 15 feet there, and you make it
level with grade and you don't build a bermup around it,
it's still going to flood everybody's piece by naking the

pond snal | er. _
You know, now it affects me because when you say

you need to fill in the west side, now |'m going to have
to bring in fill to fill in --
VI CE- CHAI RVAN _ KONYK: W didn't say it. He

suggested it. The contractor suggested it, okay?

MR LEE:  Ckay. M/ nei ghbor on ny west side, he
built up his property and | built up mne where his
doesn't flood and mine still floods some but not as bad.

But if you're going to make the west side have 15

foot of fill put back in there because the pond is a

fairly deep pond, and you want ny lot to fill it in,

who's going to be responsible for that?

" VI CE- CHAI RVAN _KONYK: [''m sorry. Responsi bl e for
at ?

MR _LEE: On the west property line, if you have
the pond filled in 15 feet of fill put in there. You're
saying for both lots, the south lot and the north |ot.

M CE- CHAI RMAN KONYK:  Ckay.

MR LEEE On the north lot --

VI CE- CHAIl RVAN KONYK:  Ch, you don't own that?

MR LEE: Yeah, | own the north |ot. | just sold
the south |ot.

MR McdlLLIS He owns the north Iot. The
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contractor is building a house on lot 44. The contractor
has agreed to --

MR PUZZITIELLO In other words that decision
just cost hi mnoney.

MR MacA LLIS: Rght. He's agreed to do |ot 44,
which there's a house under construction and he's out
t here. He's going to do that, but he didn't clarify it
that he's not going to do the lot 43 --

VI CE CHAIl RVAN KONYK:  Good poi nt.

MR MacdLLIS: -- because that's owned and
occupied by this other gentleman who's just speaki ng.

MR CASARIEGD | don't own it. And also even in
order to fill ny side of it, which I'mwlling to do, |
need sone sort of authorization from him because you
can't do a stemwall there. Sonme of the fill is going to
fall into his property. So | don't know howto --

MR MacdLLIS I'd recommend we take a 30 day
post ponenent on this. This has gone on too |ong.

MR CASARI EGO What ever you suggest, | want
everybody to be happy, so whatever fill | need to bring
in, 'l bringit in.

VI CE- CHAl RVAN KONYK:  Whose | ot does he abut?

MR MacELLI S He abuts the contractor's |ot,
lot 44, to the south.

VI CE CHAI RVAN KONYK: | got you.

MB.  STUMBERCGER He's recommended a 30 day
post ponenent and | think that's what we shoul d do.

CHAI RVMAN BASEHART: Maybe somebody ought to make
a notion.

MB.  STUMBERGER I'd like to make a notion to
have a 30 day postponenent on this item 2000- 058.

MR PUZZITIELLO  Second.

CHAI RVAN BASEHART: Is the applicant willing to
accept a postponenent to try to work this all out?

MR BUSHA: Excuse ne --

CHAIl RVAN BASEHART: Wit a ninute.

VI CE- CHAI RVAN  KONYK: You're not the applicant.
Vit a minute.

MR _BUSHA: Al right.

MR CASAR EGO Sir, the problem with that is

that this lot is the house where | have to nove in, and
I've got to nove from the place where |I'm at because ny
rental tinme is running out there. So it could be a
little bit nore patient --

VI CE- CHAI RVAN  KONYK: That would affect you
detrinental | y?

MR CASAR EGO -- if we could cone up with a
solution that wll nake sure that he's okay, that he's
happy with it. If he's happy with it, if it costs ne a

little bit nmore noney, it's okay, but if not, it's going
to cost me a lot nore --

VI CE- CHAl RVAN  KONYK: Is there any possibility
you guys could work this out in a time franme while we
hear the next hearing, and then come back and finish this
one? Wuld that be okay w th everybody?

MR CASARI EQO Yeah, | don't have any problem
with that.

MB. STUMBERGER ['ll withdraw the motion and |et
us go on with the next case. W've got one nore to hear
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and if at that time you have cone to an agreenment, fine;
if not --

VI CE CHAIl RVAN KONYK: O a sol ution.

CHAI RVAN BASEHART: So what we're doing is we're
recessing this hearing until after we conplete the
hearing on the next item then we'll conme back to this
hearing. And if you all have worked out a solution, you
know, then we can listen to that.

If you haven't worked out a solution, it's up to
you. W can vote or we can postpone to give you nore
tine to conme to a solution. The vote may or nay nhot go
in your favor.

VI CE- CHAI RVAN  KONYK: Ckay. Do vyou have
sonewhere they can talk about this and operate outside
t he door?

MR _SEAMAN.  Yes, in ny office.

VI CE- CHAI RVAN _ KONYK: W're just going to nove
forward to the next item I'mtrying to get it straight.

CHAI RMAN _  BASEHART: So what we've done is
recessed BOFA2000-058 until after we hear the next item

CHAl RVAN BASEHART: Next item is BCOFA2000- 056,

Joe or Sylvia Neubauer. |s the applicant here?

MB. NEUBAUER  Yes, sir.

CHAI RVAN BASEHART: If you could step forward,
pl ease.

MR Macd LLI S: This is Item 2000-056, the

petition of Joe and Syliva Neubauer, agents for Matthew
and Susan MIler. The request is to allow an addition to
an existing single famly dwelling to encroach into the
required side interior setback.

The property is located at 12781 52nd Road North,
approximately 2 mles north of Ckeechobee Boulevard, 5
mles east of Semnole Pratt Witney in the AR Zoning
D strict.

Sorme backup information on this before the agent
presents their naterial.

CHAIl RVAN  BASEHART: Ckay. Before we nove
forward, anybody that wants to speak on this item please
rise and raise your right hand and be sworn in.

(Whereupon, the speakers were sworn in by M.
Spri nger.)

CHAIl RVAN BASEHART:  Ckay.

MR Macd LLIS: This is a 1.3 acre legal, non-
conformng lot located at 12781 52nd Road North in the
Royal Palm Col ony, an unrecorded subdivision, which is
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located 2 miles north of Okeechobee and 5 niles east of
Seminole Pratt Witney in the AR Zoning D strict. The
lot currently supports an existing 3 bedroom 2 car
garage that was constructed in 1983.

The existing square footage 1is approxinately
2,176. O that square footage, 1,591 is living area with
an attached 684 square foot garage/storage room There
is also a 3,528 square foot shade house on the |ot.

The lot is legal, non-conformng in terns of the
lot size, depth and width. The ULDC requires a ten acre

lot in the AR zoning district. This lot is 1.3 acres.
The lot depth and width are required to be 300 feet
respectively. In this case, the depth is 200 feet and

the width is 237 feet.
The property has legal access from 157th Road

Nort h. The applicant's client purchased the property in

1988. When the property was purchased, the owner was a
single man at the tine. The applicant has since narried
and has a famly. He is proposing the addition to the

kitchen to create a famly room that he feels is
necessary for his expanded fanily.

The applicant has a building permt currently in
the Building Departnment for a 240 sqg. foot room addition
that cannot be finalized until either the variance is
granted or revised building plans are prepared that neets
the required setbacks.

Staff's analysis of the requested findings
presented by the applicant finds that they have not
conmplied with all the seven criteria necessary to grant
this side interior setback. Staff feels that the
applicant needs to explore converting the shop room in
the garage to extend the kitchen into the famly room
that he desires which wll still allow the 2-car garage
to remain.

An addition can be added to the northeast side of
t he house. Although this is not the desired |ocation of
the applicant, it wuld elimnate the need for a
vari ance.

Wth that, staff did nmeet with the agent, Sylvia,
yesterday and went over our concerns with the variance
and the seven criteria and felt that it didn't -- there
was nothing unique about this lot that wasn't to the
ot her |ots.

What staff does when these variances conme in the
AR Zoning District, we look at the three setbacks that

are in the code that address that you either -- if you
have a conforming lot you have to meet 100 foot setbacks
or 50 on the rear. And if you don't neet the |ot

dimensions, you go to a percentage setback, which was
what was applied to this |ot.

The worst scenario is if you can't neet the
regular 100 foot setbacks, you cannot meet the
percentage, there is a provision in the code that allows
staff to apply a 25 foot setback on all sides if you
woul d be denied any use of that property if we had to
apply the regular or the percentages w thout comng here
for a variance.

Staff would not apply the 25 to this property
because we feel they can neet the percentage setbacks.
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There's anple room on the drawing as you can see in the
yellow area that we feel that needs to be explored to add
onto the property.

The floor plan of the existing house is on the
bottom As you can see, the kitchen area on that plan --
right to the left of that is where they're proposing to
add the 240 square foot addition to create a
kitchen/famly roomtype situation. That's where staff's
recommendi ng that the possibility be explored of renoving
the wall between that storage room as a possible
extension of that kitchen/famly room and you still have
t h e g a r a g e

As | said to the agent, it's a difficult one for
staff because it doesn't seem to be a great anount of a

variance and there's a lot of trees on the side. It
doesn't seem to be a big deal to the applicant and we
haven't gotten any calls from neighbors, but still after

going through the seven criteria, we didn't feel that --
it was a self-created situation, there's nothing unique
about the lot. It's not nmeeting the intent of the code
which is to give the mininmm necessary variance, and it
could be injurious to the neighborhood in the sense that
we have enough problens in the agricultural zoned areas
with people conmng in and asking for variances when
they're warranted, and people get upset because of they
change the rural character of the area.

And in this case we just felt that unless they
could conme up and explain to us, and that's what |
di scussed with M. Neubauer when she was in here
yesterday, to come in here and | believe the property
owmer is here to explain why that garage, their storage
area can't be utilized for their expansion w thout the
need for a variance.

And if they still need extra room they could add
on to the north or to the front of the house in sone
manner that would still keep the integrity of the house
and the rural character of this community.

Wth that, | turn it over to M. Newbury (sic).

MB. NEUBAUER And it's Neubauer.
MR _Macd LLIS: Neubauer, I'msorry.
M5. NEUBAUER  That's okay, that's not a problem

CHAl RMAN BASEHART:  And you' ve been sworn in?

MB. NEUBAUER  Yes, | have. Thank you.

Basically, what |'ve been able to deternmine is
that we are being denied because the staff feels that
number one, there is an option to putting the addition
sonmewhere else, and in reality there is not, and that
it's going to change or that soneone is going to in fact
have a negative reaction to where we want to put the
addition. No one has.

In fact, the gentleman to the west of the
property -- his nane is Francis Young -- was going to
issue us a letter, but we have not been able to contact
hi m He didn't return the letter to staff because he
didn't have an objection. So therefore we -- the
addition will not be seen from the street. It's not
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going to in effect affect anyone except the gentleman to
the west, and there is in reality nowhere to put the
addi ti on because of the |layout of the hone.

This area here where they say the addition can go
is a workshop for M. Mller. He has heavy equipnent in
there that pertains to whatever he does. And |'m sorry,
I have no idea what that is. The garage is full to
capacity. Here are the bedroons. This is 52nd Street
Nor t h. So in order for this house -- the front of the
house faces the east. So it doesn't -- it isn't the
normal horme which faces a street. This faces the east
which has a ditch alongside and the bedroons face the
street. This is the garage; back here it's all
veget ati on.

Qur point is there is no other place to put the
addition except to the west. M. Young has no objection.
It's still 74 feet from one point, from M. Mller's
house to M. Young's house, 74 feet distance between
t hose two.

And at this point again the only objections that
| see that staff has had is due to the fact that it m ght
affect the person on the west, and because there m ght
possibly be another alternative to the addition. There
is not.

VI CE- CHAIl RVAN KONYK:  Those are bi g objections.

MB. NEUBAUER Wll, they are big objections.
But the thing is when you |ook at the layout of the hone

VI CE- CHAI RVAN _ KONYK: W have to look at the
seven criteria. That's what we base our decision on.

MB.  NEUBALER I understand that. And M.
MacG I lis was very good, you know, he was very nice to go
over that with nme, but they seem to be again basing
nunber one, the position of the house on the property.

The position of the house is, to use their words
in the seven criteria, "peculiar to the property" because

it faces -- it does not face the street |ike nobst hones
do. This particular house faces the east. The bedroons
face the street.

VI CE- CHAl RVAN  KONYK: W have to base our

decision on the application neeting the seven criteria.

Can you denonstrate to us by going over the seven
criteria how you've nmet the seven criteria?

M5.  NEUBAUER Vell, | guess maybe | wasn't as
prepared because | thought that would answer nunber one.

M CE- CHAl RVAN  KONYK: Vel |, what about nunber
two, "Special circunstances and conditions are the result

of the actions of the applicant". Are they the result of
the actions of the applicant?
. NEUBAUER: No. Wen in fact there's no

alternative, there's no alternative to the placenent of
this addition.

And again, if I'm wunderstanding nunber two
correctly, because as | say, this is a self-created
situation. How is it self-created when in fact the hone
is in one particular area facing the -- the front of the

house is facing the east.
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CHAl RMAN BASEHART:  Who built the house?

MB. NEUBAUER The house was built in 1982.

CHAl RMAN BASEHART:  By?

MB.  NEUBAUER That's a good question. M.
MIler bought it in 1988 as a single man. He has since
married and has two children, and there's very linmted
living space under air other than the garage, which is
totally utilized, and the work area.

M. Mller, maybe you'll stand up here and help

ne.

VI CE- CHAI RVAN  KONYK: The storage room that
you're referring to, why couldn't that becone this study
area and then a storage roombe built?

MR MLLER: | have a lot of power tools and
equi prent and stuff in there that if | did convert that
into a dining area, then | have no place to put that

stuff.

VI CE- CHAI RVAN  KONYK: Vell, then you build your
storage shed on that side and then you're not going to
worry about the setback. 1Is that correct?

MR MLLER I have to go and build another
addi tion onto the house when --

VI CE- CHAI RVAN  KONYK: But you're not going to be
building it in the sane area that is going to create the
need for the variance. You're going to be building it in
an area where you're allowed to build it. Am | correct
or aml incorrect?

MR MLLER At that point then | have to renove

trees.

MR MacdLLIS: That's what staff --

VI CE- CHAI RVAN  KONYK: See, that's unfortunate,
but if there is an alternative solution, there is, then
we can't grant a variance.

MR MLLER I'"'m just looking at it, you know,
now |'ve got to take out ny storage area where ny
workshop is, renove all that kind of stuff when | have a
spot that's right adjacent to the kitchen where we could
have a dining area, be able to sit out there, and have a
wi ndow from the kitchen that's over the sink that's going

to be used as a pass-through. It just makes [ ogical
sense where it shoul d be.
VI CE- CHAI RVAN _ KONYK: And unfortunately, you

don't neet the setback, though, and that's the problem

CHAl RMAN BASEHART:  That's why he's here.
VI CE- CHAIl RVAN KONYK:  Ri ght.
CHAI RVAN  BASEHART: State your nane for the

record.

MR MLLER M nane is Matthew Ml er.

CHAl RMAN BASEHART:  And you' ve been sworn in?

MR MLLER Yes.

M5. NEUBAUER  Again, because of the way -- when
I was doing this variance, it seems to me that all the
seven criteria is very repetitious in the sense that
basically what we're saying is because of the position of
the house on the property facing the east and the fact
that there is sufficient land between the honeowner on
the west side and he is the only person that would ever
have an objection to this, and he has none.
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MR _MLLER And | talked to him last week. He
actually stopped to read the signs to see what those were
about and came to me and wanted to know what was going on
and why we had these out there. And | explained the
situation to himand he has no objection what soever.

I've been talking to a few of ny other neighbors.
They can't figure out why there's a problem with ne

putting in an addition. They really could care |ess
whether | put this small addition onto that side of the
house or what. It doesn't affect themin the least. And

the neighbor right to the west of ne, he doesn't care.
It doesn't bother himin the |east.

CHAl RMAN BASEHART:  Ckay. Anybody el se?

MB.  NEUBAUER | don't know if there's anything
you can add, Matt.

CHAI RVAN BASEHART: Ckay. Any other nenber of
the public have anything they'd like to say about this
iten®

(No response.)

CHAI RVAN  BASEHART: Seeing none, any board
nmenbers have any questions of the applicant or the staff?

M.  STUMBERGER: I just have one question. At
the very end you nade a statenent that you recomrend
deni al . However, should this Board consider approval
that you do have conditions. Could | just hear what they
are?

MR MacALLIS Really the only condition we

recoomend is that prior to the issuance of a building
permit for PR 00 027100 which is in the system now for a
240 square foot room addition is that the applicant shall

receive approval of a conceptual [|andscape plan that
provides a supplenentary screen between the addition and
the property to the west and actually to the street. You

woul dn't be able to see the structure.

MR MLLER So basically all you're |ooking for
on that is just to have landscape around there to help
hi de the buil di ng.

At this point there are several trees towards the

south side that would block it from there. I amin the
| andscape -- | don't do landscaping, | deal wth
| andscapers, and whoever originally designed the
property, it is heavily planted and | have no objections
to --

MR MacA@LLIS: Wuld you mind turning that board
around because there are pictures on the back of that of
your property?

M LLER Vell, this actually between -- this
is looking from ny house back to the neighbor's house.
I've got a large citrus tree there that blocks most of
it, anyway. So actually there is a lot of this whole
thing there's a whole line of citrus trees, and you know,
| don't have a problem with putting any nore shrubs or
trees or anything else in around it.

CHAIl RVAN BASEHART: Ckay.

MB.  NEUBAUER I don't know if this will make a
difference, but I'Il try. This is the property right
her e. This is the neighbor to the west. This is M.
MIler. There is 74.6 feet between, and as you can see,

there's vegetation, trees and so forth. This is the
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proposed site of the addition. And again this is from
the northwest addition.
And this is the front of the hone, this is the

gar age. Excuse nme. This faces the east. This faces the
street which is the bedroom And if | was going to put
an addition on, | certainly wouldn't want to come out

here by the bedroons, so.
MR PUZZITIELLO That one picture on the bottom
left is fromthe street?

M5. NEUBAUER  This one here?

MR PUZZITIELLO Bottomleft.

M5. NEUBAUER |'msorry.

MR MLLER Yes.

MS. NEUBAUER Yes, it is. Taken from the
sout hwest - -

MR PUZZITIELLO You're standing in the street
when you --

MR MLLER And where the addition is going to

be is behind this tree.

CHAI RVAN  BASEHART: Any other coments or
guestions? Ckay. W're ready for a notion.

VI CE- CHAI RVAN KONYK: 1" m not ready.

CHAl RVAN  BASEHART: You're not ready for a
not i on?

VI CE- CHAI RVAN _ KONYK: No, because | think --

CHAI RVAN  BASEHART: Then you nust have a
qguesti on.

VI CE- CHAI RVAN _KONYK: Vell, it's not a question.
| can understand your position and | understand you want
this addition. | think that you could probably go

through the seven criteria and give us justification why
you should be granted the variance. W can't do that for
you.

The first item is: "Special conditions and
circumstances exist that are peculiar to the parcel of
land, buildings or structure that are not applicable to
ot her parcels of land, structures or buildings."

M5. NEUBAUER: Again, when | was speaking to M.
MacGIllis -- this was yesterday, | believe -- | asked
basically, the house position, is that not making it
peculiar to this --

VI CE- CHAl RVAN KONYK: Wiy don't you say that?

MS. NEUBAUER | thought | did.

MR MLLER: Yes. It's the way the house is
situated on the |lot. | mean, you know, if it was-- if
the front door |ooked at the street, then | could go out
the back there for the kitchen and |I'd have no probl em

VI CE- CHAI RVAN _KONYK: Ckay. So the configuration
of the house on the |ot has created this probl en?

MB.  NEUBAUER: Exactly. And nunber two, it's a
self-created situation. Wll, self --

VI CE- CHAI RMAN  KONYK: Wel |, "Speci al
circunstances and conditions are the result of the
actions of the applicant."”

MB. NEUBAUER  Ckay.

CHAI RVAN BASEHART: You indicated that when you
bought the house or the property, the house was already
there. You didn't create the situation?

MR _MLLER No. The house was four, four-and-a-
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hal f years ol d when | bought it.

VI CE- CHAI RVAN  KONYK: Ckay. "Ganting the
variance shall <confer wupon the applicant special
privileges denied by the conprehensive plan and this code
to other parcels of land. " Vll, | nmean, you do get
variances, right?

MR MacA LLIS: I mean, if you feel that we can

put conditions on it that would mtigate and supplenent
that stuff that you're concerned with with their not
neeting the exact intent of each one of those criteria.
I mean, you can go back in. I nean, the intent of the
code is for setbacks to protect adjacent property owners,
land values and leave area to keep the feeling of
openness in these rural areas.

Each community, as | explained to the applicant
has setbacks to reflect that area. If you go in there
and start carving away at the setbacks, but | nean, if
they've got the native vegetation and they're wlling to
supplement it, the roomis only 12 feet wi de. It's the
length. | mean --

M5. NEUBAUER W would be nmore than happy if we
can get the Board to satisfy this. But we would be nore

than happy to put in whatever vegetation you want. You
agree with that?

VI CE- CHAl RVAN _ KONYK: Nunber five is, "The
approval of variance is the nminimum variance that will
allow a reasonable use of the parcel, land, building or
--"  How cone?

MB.  NEUBAUER Again, | go back to the sane
t hi ng. There's no alternative but where to put the
addi ti on. Again, they're so repetitive, and |I'm sorry,
but that's what they seem to be to ne. And if I'm
m sunder st andi ng - -

VI CE- CHAI RVAN _ KONYK: No, your answers are
repetitive. The requirements aren't repetitive. Nobody

says your answers have to be different.

MB. NEUBAUER  Ckay.

MR PUWZZITIELLO Before you go -- in the
begi nning you were saying there's three different ways to
interpret the setbacks, and one of them was a 25 foot
setback. Could you go over that again and why you didn't
apply that?

MR MacG LLIS: If you have a confornming lot, you
comply with the regul ar AR set backs.

MR PUZZITIELLO Right.

VI CE- CHAI RVAN KONYK: Wi ch is?

MR _MacGELLIS: Wich is 100 on the front, 50 on
the side, 80 on the side corner.

M CE- CHAI RMAN KONYK:  Ckay.

MR___MacE LLI S They're not a conformng |lot.
They're a |l egal non-conforming |ot.

M CE- CHAI RMAN KONYK:  Ckay.

MR Mac@ELLIS So then you go to percentage
set backs. You take a percentage of the depth of the |ot
or the width of the lot. If they're not neeting the 300
foot depth, you take either a 30% or a 20% of that
property dinmension, and the intent of that is as you go
down to the street if you apply a percentage
consistently, the lots are wusually all the sane depth,
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you're going to have consistency in the setbacks, simlar
to what you would have if you applied the regular 100
f oot set back.

That's what was applied to this original house.
| don't know why the guy who built it stuck it over in
that corner, but the original guy put it over there in
that corner and left all that big field out front. Maybe
he intended to have a horse or sonething, | don't know

VI CE- CHAI RVAN KONYK:  Ckay.

MR MacdLLIS: The 25 is if sonebody already had
a house built at sonme weird setback and they couldn't
nmeet the percentage or they couldn't neet the regular
setbacks or they couldn't build a house period on that
lot without having to cone here for a variance, the
Zoning Division cane up with the 25 to recognize the AR
has the nobst cunbersone setbacks than any other zoning
district. And we didn't want to put the burden on every
property owner in Palm Beach County to have to come in
here for a variance if we could look at a lot and say,
you know what, you can't neet percentage and you'll have
to cone in for a variance; you'd be hearing five to ten
vari ances every nonth.

Now when sonebody cones in here with a weird
situation, they cone up to us, they show us that, |oo0k,
| can't neet the percentage; | can't nmeet the regular.
Then staff looks at it and says, you know what, you've
got a pond in the back yard or easenents; you're
absolutely right. You can't neet any of them

And short of going for a variance, we can then
grant internally to say that you can nove forward. And
that's what -- | believe that's what they originally
thought for sone reason because when the applicant cane
in, they brought in the 25 foot setback thinking that's
what they could apply, and staff told them no because
your house, you do have all that yellow area that's shown
on the back of that exhibit to build on.

MR PUZZITIELLO | just wanted to clarify that.
Thank you.

MS. CARDONE: M. Chairnman, nmay | nake a conmment ?

CHAl RVAN BASEHART: Yes, ma' am

MB. CARDONE: Wen we have applicants conme before
us, I'ma little bit concerned about the procedure we're
taking right now because we generally don't go through
step by step by step to encourage them in how to address
us. And | would not want any other applicant saying, you
know, | nmade ny presentation to you, you based your
decision on it, you didn't try to draw sonething out of
me to nake a decision upon it.

When it cones to this situation I'm sorry it
doesn't fit their famly needs right now, but there are
zoning criteria that we have. And |I'm also very

concerned that sonmebody else would conme in and give as
the special conditions the fact that we gave sonmeone el se

a special condition, and | don't want to get into that
situation.
So, you know, as we proceed |'d like you to keep
that in mnd. I'm very sorry for this particular
situation, but | do agree with staff; when they give us

their conditions and they cannot be net because of the
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special circunstances of a famly.

CHAI RMAN BASEHART: Well, | think -- first of all
| don't think we need to worry about precedents here.
You know, each variance has to be considered individually
and on its own merit.

| think the situation here, | think M. Konyk is
trying to help clarify the issue because it's obvious
that the applicant hasn't been through this process
before and is not famliar with it, and | think Chelle's
trying to isolate the statutory criteria that are
necessary to be met in order to grant a variance as just
a way to precipitate some discussion of the various
criteria. But, Chelle, do you --

VI CE- CHAI RVAN _ KONYK: VWll, we often go over the
seven criteria point by point with the applicants that
are not fanmiliar with the process. This isn't sonething
new and | think it's in the applicant's best interest to
have the opportunity to understand how our process works.

If they're not famliar with it, | think it's ny
obligation to famliarize themw th our process.

CHAI RVAN BASEHART: (kay. So where were we?

VI CE- CHAI RVAN _ KONYK: So we're on nunber six.
"Gant of the variance wll be consistent wth the
pur poses, goals, objectives and policies of the
Conpr ehensive Plan and this Code."

Jon, does your explanation of the differences
between the setback, does that come into play there at
all, the 25 foot or the 35 foot?

MR MacALLIS: This provision, what it's asking
you, | nean, it really doesn't apply to the Conp Plan
because the land use zoning out here is RRLO which allows
for single famly residentials on 10 acre |ots.

Sorrebody cane in here and subdivided these lots
into smaller lots, which is partly, | guess the Board
could look at that fact because AR Zoning, you're
supposed to have 10 acres. However, when we had 5 acres
five years ago until we went and anended the Conp Plan
again and put it back up to 10.

But these lots were subdivided at one point, and
it's only 1.3. So | mean when you conpare it to the 10
acres, it does have effect on --

CHAI RVAN BASEHART: I think there's some specific
| anguage in the Conp Plan recognizing the Acreage
phenonenon and in Jupiter Farns. It recognizes them as

| egi ti mate non-conform ng areas.

| think that you could conclude that what would
be inconsistent with the Conprehensive Plan is if there
was an effort, a variance being requested, that wanted to
create additional lots that were below the 10 acre
standard. And that's not what we have here.

| think the Code and the Conprehensive Plan both
recognize this as an established, vested single fanily
area in each and every freestanding acre and a quarter-

plus lot is eligible for a single famly hone. Ther e
isn't any attenpt here to create nore than a single
famly honme on this property. | nean, that's nmy take on

it.
MR MacALLIS And the goal of the Code, what
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they're asking in the second part of nunber six is what
-- the goal of the Code is you have m ni num setbacks in
every zoning district.

The AR, as |'ve just explained numerous tines,
has three different setbacks so we don't have everybody
in here applying for variances. The code has already
addressed the fact that sone people can't meet the 100 or
the percentage that's even allowed, the 25.

| nean, the only thing in this case if that's the
Board's -- going in that direction is the fact that they
have a lot of buffering and | andscaping here and with the
condition to even put further Ilandscaping in, you know,
they can maintain if not enhance that |andscaping that's
between those two things to nmaintain that rural openness
feeling or character between the things that the neighbor
to the west who would be the one nobst inpacted by this
because he's living there, we have not received anything
fromhim

has not witten us back. He has not
t el ephoned us. And they did not bring us a letter. So
I want it clear on the record that it's just their
testimony that he said that, that he doesn't have a
problemwith it. So staff has not received any --

VI CE- CHAI RVAN _ KONYK: But this has been
advertised and signed and he woul d have --

MR _MacALLIS: Yes, he would --

MR MLLER He did see the signs. Like | said,
he cane up to the house one day because he had read the
si gns.

VI CE- CHAI RVAN KONYK:  |' m sure he did.

MR _MacELLIS: A letter went out, because we did
check yesterday for the certified --

M5. NEUBAUER  Well, getting a letter fromhim --
excuse ne -- whether it be notarized or whatever, if that
woul d be part of it, because he has no objection. And it
was just because we were not able to nmeet with himwe're
not able to bring it in to you today.

MR McdlLLIS Yeah, |'m just saying on the
record staff has not received anything, so | don't want
the Board to base their --

CHAl RVAN BASEHART: | think the only thing we can
conclude, we can conclude that he has no objection
because he was noticed and he didn't conme to object. W
can't conclude that he supports the request because he
didn't cone to physically support it. So | guess all we

can really conclude from what's happened is that he's
neutral .

Ckay. Anybody?

M CE- CHAl RVAN KONYK: | ' m done.

CHAl RMAN BASEHART: Al right.

MB.  NEUBAUER: As far as the last one goes, it
just goes back to what we've been talking about, is that
he's the only person that would have any objections. It
doesn't affect anyone else, whether it be east, north or
sout h.

The only person that would be affected would be
the west, and if he ever decided to sell the property and
the addition was there, the person buying the hone if
they didn't like the addition wouldn't have to buy the



47

home from the person selling the property on the west.
Thank you.

CHAl RMAN BASEHART:  Anybody?

VI CE- CHAI RVAN KONYK:  Any questi ons?

MR CGERBER | do. I guess | do have a concern
because it raises in nunber 7 about, you know what's
goi ng to happen over tine.

I nean, | recognize what you're saying that
perhaps the person to the west has no objection at the
present tine. But | do look at it long term in thinking,
you know, people in this area may cone down the road and
say, well, how did this person do it? Wll, staff said
no, but no one else objected, so it got through. el |,
| have a concern about that. How would you address that?

M5. NEUBAUER  You mean | ong tern?

MR CGERBER Yeah, long term If the rules are
here and it doesn't conform with the rules, but no one
objects to it at the noment --

VI CE- CHAI RVAN _ KONYK: Wll, she did really Kkind
of address it by saying that person who lives to the west
right now if they were going to sell their house, it
woul d be obvious to the person buying it. So they woul d
have the option of not buying the hone to the west if
they objected to this addition to the east.

MR GERBER | understand, but |I'mlooking at the
nei ghborhood as a whole, not just the inmmediate
resi dents. I'm looking to the neighborhood that's going
to say, well, you know, | Ilive five houses down and |

would like to do this, too.

MS.  NEUBAUER: Ckay. Well, nost of these hones
in that area face the street and | doubt very seriously
that if they had to put an addition on their hone would
come up against the sanme type of problens that we have
under this particular case because they do face the
street.

This is the only hone in the neighborhood that is
set on this property in that particular direction. The
ot her homes don't have the probl em

MR MLLER Most of the homes around where |'m
at are pretty much centered right in the niddle of the
| ot. So it would be alnpst any direction they wanted to

VI CE- CHAI RMAN _KONYK: And you do have something
uni que in that your house doesn't face the street?

MR MLLER Right.

VI CE CHAI RMAN KONYK: The side of your hone faces
the street.

MR MLLER I mean, the property sits back to
one si de.

VI CE- CHAI RVAN  KONYK: Ckay. Also, just for
clarification for you so you know, the granting of a
variance doesn't nmean that sonebody can automatically
cone in here and get the same variance just because they
were granted it.

MR CGERBER | understand, but certainly it's an
argument someone woul d attenpt to make.

CHAI RVAN BASEHART: Any other discussion? Do we
have a notion?

MB.  STUMBERCGER I could try this one. This is
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one |'ve never done before. Renenber, |'m al nost as new
as M. Gerber.
I'd like to make a notion to approve this

variance nunber 2000-056, BCFA Now |I'm going to ask
this young lady to help me a little bit with this. I
think that they have sufficiently explained and met the
seven criteria and when this gentleman originally bought
the house, he did not create this situation. It was
already existing. And if they neet the |andscape
conditions put on by staff, that would be a requirenent
to go al ong.

MB.  RAI NEY: You're saying it would be a
condition to grant the variance?

MB. STUMBERGER  That's correct.

CHAIl RVAN BASEHART:  Jon, do you have the |anguage
drafted?

MR MacELLIS  Yeah, just witing it now Prior
to the issuance of a building permt, the applicant shall
receive approval of a conceptual |andscape plan that
dermonstrates supplenenting the existing native vegetation
to buffer the addition fromthe lot to the west and from
52nd Road Nort h.

MR PUZZITIELLO Wth approvals by the zoning

staff?

VI CE- CHAI RVAN KONYK:  Right.

MB.  STUMBERCGER And the gentleman has agreed to
nmeet the | andscape conditions.

MR _MLLER Yes, | have.

MR PUZZITIELLO  Second.

CHAI RVAN  BASEHART: W have a notion by M.
Stunberger; we have a second by M. Puzzitiello. Why
don't we do this by roll call?

MB. MOODY: Ms. Nancy Cardone?

M5. CARDONE:  No.

M5. MOODY: Ms. Chell e Konyk?

M CE- CHAl RVAN KONYK:  Yes.

MB. MOODY: M. Raynmond Puzzitiello?
MR PUZZITIELLG  Yes.

MB. MOODY: Ms. Meril Stunberger?
MB. STUMBERGER  Yes.

MB. MOODY: M. Stanley M sroch?

MR M SROCH  Yes.

MB. MOODY: M. Jonat han Cerber?

MR _CGERBER  Yes.

MB. MOODY: M. Bob Basehart?

CHAl RMAN BASEHART: Yes, and 1'd like to just add
one nore thing for what Ms. Stunberger's notion was.
think that the key issue for nme is the fact
that there is that third option that the Code allows that
would allow a setback of 25 feet. I think there is a
hardship here that was not self-created and because of
the layout of the property, the location of the house,
and the design of the wunit, there's no reasonable
alternative for an addition other than where they want to
put it.

Gven the fact that there are anple exanples of
25 foot setbacks in the Acreage area, we're not creating
a setback that doesn't exist in the area; it's allowed to
be done admnistratively if the staff concludes that
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there isn't another reasonable alternative.

So | don't think we're creating a situation that
doesn't exist all over the place out there, that and
given the fact that looking at the aerials in the
photographs it's clear to ne that there would be no
negative inpact on surrounding properties or property
owners. I think that the variance is warranted. That's
the reason for ny vote.

VI CE- CHAI RVAN KONYK:  Thanks, Bob.

CHAI RVAN BASEHART: You' re wel cone. Ckay. Why
don't we take a five mnute break for the court reporter?

(Wher eupon, a short recess was had.)

CHAl RMAN BASEHART: W will reconvene. Before we
get to that, the next item has been postponed or
wi t hdr awn?

MR MacALLIS: Staff has withdrawn this request.
The applicant's appeal was actually resol ved. The Zoni ng
Director reevaluated the new information that was
submtted by diff Hertz and was in agreement with his
argument. Therefore, there's nothing to appeal.

CHAI RVAN BASEHART: Very good. Let's just Ilet
the record show t hat BOFA2000- 063 - -

MR PUZZITIELLG BAA

CHAI RVAN BASEHART: BAA, |'m sorry, BAAA has been
wi t hdr awn.

CHAI RVAN BASEHART: Gkay. That brings us back to
the BOFA2000- 058. If the applicant can come to the
podium you were out discussing issues. Has there been
any resolution that possibly you' ve reached anongst you?

MR__SEAVAN.  Yes.

CHAl RMAN BASEHART:  Ckay, Al an.

MR SEAVAN The consensus has conme between
staff, M. Casariego and M. Busha, and M. Lee, and the
consensus is to backfill on the west side 15 feet to neet
the required setback. Along with that, we wll nodify
the variance request, and there's a couple of things that
we need to change on the conditions of approval.
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CHAI RVAN BASEHART: Ckay. Wich are?

MR SEAVAN: Ckay. The staff will support the
variance with the foll owi ng anendnent. If you'll turn to
page 26, you can notice that at the bottom of the page it
says "Code Section". And in lot 43 what we want to do is
delete item nunmber 3 which says, "1.5.B Existing
Excavation: Side Interior Setback (Wst Property Line)."
That we woul d want to del ete.

Under Lot 44, item nunber 4 says -- we would Iike
to delete: "1.5.B Existing Excavation: Side Interior
Setback (West Property Line)", but the remainder of the
variance request will renain.

And we have conditions that we'd like to nodify.
Page 29, condition nunber 1, near the l|ast sentence. I
suppose | should read the entire thing.

"Prior to February 2, 2001, the property owners
for tract 44 and tract 43, shall subnit to the Zoning
Division a hold harmess and indemnification agreenent to
be forwarded to the County Attorney's Ofice for review
and approval . The agreenment shall specifically include
i ndemmi fication against any negligence on the part of
Pal m Beach County in approving the indemifier's request
for a...", and here's where you need to insert "...(east)
side interior and rear setback variance relief from the
literal intent of the Unified Land Devel opnent Code,
Excavati on standards."

I would like to also add a fourth condition,
which wll read: "By May 16, 2001, and prior to the
i ssuance of a Certificate of Qccupancy for |ot nunber 44,
both applicants of lot 44 and lot 43 shall backfill the

west end of the existing pond to provide the minimm 15
foot setback required between water's edge and the west
property line for both lots 44 and 43."

CHAl RMAN BASEHART: By -- when was that?

MR_SEAVAN  May 16, 2001.

CHAIl RVAN BASEHART:  Ckay.

MR MacdLLIS: Dd you say "or prior to"?

MR _SEAMAN. "...and prior to the issuance of the
Certificate of Cccupancy.”

MR _Macd LLIS: Wi chever occurs first?

CHAl RVAN BASEHART: Ckay. The gentleman from
next door, M. Busha, vyou're confortable wth those
nodi fi cati ons? _

MR__BUSHA: Yes, sir.

CHAl RMAN BASEHART:  Ckay. Thank you.

MR__BUSHA: Thank you.

CHAl RVAN BASEHART: Any board nenber feel any
addi tional discussion is necessary?

(No response.)

CHAl RMAN BASEHART: Then | guess we're ready for
a notion.

VI CE- CHAl RVAN  KONYK: | make a notion to approve
BOFA2000- 058 as nodified with the conditions as nodified
and the staff report as nodified becomng part of the
record.

CHAl RMAN BASEHART: And that will withdraw or the
elimnation of the west side variances. Ckay.

MB. STUMBERGER I'Il second that.

CHAI RVAN  BASEHART: W have a notion by M.
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Konyk, second by Ms. Stunberger. Any discussion?

(No response.)

CHAl RMAN BASEHART: Al those in favor indicate
by sayi ng aye.

BOARD:  Aye.

CHAI RVAN BASEHART:  (pposed, no?

(No response.)

CHAl RMAN BASEHART:  Motion carri es.

VI CE- CHAI RVAN  KONYK: The applicant did say they
agree and understood all the conditions, didn't he?

CHAI RVAN  BASEHART: Yes, the applicant has
indi cated an agreement with the conditions? Yes.

VI CE- CHAI RVAN KONYK:  As nodi fi ed.

COURT REPORTER He needs to come up for the

record.

VI CE- CHAI RVAN _ KONYK: You need to cone forward
and say that you agree with the conditions as nodified.

MR

CASARI EGO Yes, | do agree wth the

condi tions.

CHAI RVAN BASEHART: Thank you. Chel I e, anything
el se?

VI CE- CHAl RVAN KONYK:  On this one?

CHAl RVAN BASEHART:  Yes.

VI CE- CHAI RVAN KONYK:  No.

CHAI RMAN BASEHART: That concludes the regular
busi ness.

VI CE- CHAl RVAN KONYK: Did we take a vote?

CHAl RVAN BASEHART: Yeah, we did. W took a
vot e.

STAFF RECOMVENDATI ONS

Approval with conditions, based upon the follow ng
application of the standards enunerated in Article 5,
Section 5.7.E of the Palm Beach County Unified Land
Devel opment Code (ULDC), which a petitioner nust nmeet
before the Board of Adjustrment may authorize a variance.

ANALYSI S OF ARTICLE 5, SECTION 5.7. E VAR ANCE STANDARDS

1. SPECAL  CONDITIONS AND G RCUMBTANCES  EXI ST
THAT ARE PECULI AR TO THE PARCEL COF LAND, BU LD NG
OR STRUCTURE, THAT ARE NOTI' APPLI CABLE TO OTHER
PARCELS OF LAND, STRUCTURES OR BU LDINGS IN THE
SAME Dl STRI CT.

YES. The subject properties (tract 43 and 44)
were initially one lot of record equaling two and
a half acres. The subdivision does fall wthin
the Royal Palm Beach Acreage. The two parcels,
identified as tract 43 (1.15 acre, approx. 239
x 209') and tract 44 (1.3 acre, approx. 271.94
X 208.81') are located on 40th Lane and 40th
Street North, respectively. Both sites are
approximately .5 mles E of Avocado Blvd. in the
AR Zoning District, wthin Royal Palm Beach
Acr eage. The 0.33-acre pond which traverses the
rear property line shared by both tracts has
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exi sted since 1988 (prior to August 31, 1991, the
date current ULDC excavation regulations were

adopt ed) . The pond was excavated when the
setback requirements for residential ponds were
25 feet from all property lines. When the

current standards were adopted in 1991, the code
established several types of excavations each
with their own standards in terns of setback,

size of the pond, depth, slopes and littora

pl anti ng. This pond is exenpt from all these
requi renents because it is a legal non-conformng
pond. The setback requirenent is the only
requirenent the applicant nust neet. This is a
rural residential subdivision that supports
single fanmily residents, accessory structures and
ponds. The rural natural character of the area
is enhanced by the preservation of the native
vegetation and the 12 year old pond does support

thriving wetl and.

The subject property is surrounded by single
famly residential properties of sinilar size
(1.25 acres) and |ayout. The property to the
east is vacant while to the west exists a
resi dence and accessory pond.

Recently, the applicant and owner of tract 44
submtted a building permt application for a
proposed single famly residence. The Building
Department infornmed the applicant that the
existing pond was encroaching into the required
set backs. Therefore, the pone has to be either
filled to reestablish the 25 foot setback in
effect at the tinme when this pond was excavated
or apply for a variance to allow the pond to
remain in the existing setbacks. Since both
tracts 44 and 43 were affected by the pond, both
owners have applied with CIAO Construction
I nvest ment Management, I nc. acting as
representative applicant for both.

There are many ponds on lots within the Royal
Pal m Beach Acreage subdivision. Many of the
ponds were excavated prior to the adoption of the
current 1991 excavation standards going into
effect. Prior to 1991 a property owner could
excavate on a single famly lot provided the 25-
foot setback from all property Ilines were
mai ntained and no fill was renoved fromthe site

There was no permtting or inspection process to
nonitor whether or not these requirements were
enforced uniformy in the field.

SPEC AL G RCUMSTANCES AND CONDITIONS ARE THE
RESULT OF ACTI ONS OF THE APPLI CANT:

NO. The current owners purchased tract 44 in
1995 and wee not aware of the existing pond that
was encroaching into the required 25 or the
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current 15 setbacks. The owners of tract 43
were also unaware of the setback requirenments but
wish to rectify the violation with the variance
request . Both property owners desire to maintain
the pond in the existing configuration. They are
co-applicants of the variances. The variance
process has delayed one of the property owners
from being issued a building permt wuntil the
pond encroachnent is addressed.

GRANTING THE VARIANCE SHALL CGCONFER UPON THE
APPLI CANT SPECAL PRIVILEGE(S) DENED BY THE
COWPREHENS| VE PLAN AND TH S CODE TO OTHER PARCELS
OG- LAND, BU LD NGS COR STRUCTURES, IN THE SAME
DI STRI CT:

NO  CQher property owners have submtted simlar
variance requests and have been approved by the

Board of Adjustnent (i.e. BA98800081). The
applicant has denonstrated that the granting of
this wvariance will only allow an existing
situation to remain. Staff has no record of
conmplaints from surrounding residents related to
the pond encroaching into the setbacks. The
general intent of the setbacks will be satisfied,

if the variances are granted.

A LITERAL | NTERPRETATION AND ENFORCEMENT OF
THE TERMS AND PROVISIONS O THS CODE WLL
DEPR VE THE APPLICANT OF R GHTS COMWMONLY ENJOYED
BY OI'HER PARCELS OF LAND IN THE SAME DI STRICT,
AND WOULD WORK AN UNNECESSARY AND UNDUE HARDSHI P:

YES. The requested variances are the mninmm
that will allow the pond to remain in the sane
configuration without costly nodifications. The

current owners purchased tract 44 lot in April
2000 and were not aware of the existing pond that
was encroaching into the required 25 or the
current 15" setbacks. The owners of tract 43
purchased their property in Septenber of 1995
were also unaware of the setback requirenents but
wish to rectify the wviolation with their
duplicate variance request. The property owners
did not excavate the pond and were unaware of the
encroachnent when they purchased their |ots. | f
the variance is denied, the applicant would have
to fill the pond at considerable expense to the
owners and inconvenience to neighbors (noise and
traffic on roads resulting from fill be brought
in to fill the pond & heavy nachine to re-
est abl i sh sl opes).

THE APPROVAL O VARANCE IS THE MNMM
VAR ANCE THAT WLL ALLON A REASONABLE USE OF THE
PARCEL OF LAND, BU LD NG OR STRUCTURE:

YES. The requested setback variances are the
m ni mum necessary to allow the subject pond to
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remain in its present configuration. Many |ots
in this rural and other Palm Beach County
subdi vi si on support ponds that was excavated nany
years ago. Staff has found no formal conplaints
on file with code enforcenment against this pond
from the surrounding neighbors including the
property owners adjacent to the subject tracts.
As previously indicated, the County wll require
the property owners to file a Hold Harmless
I ndemmi fication Agreement with the Palm Beach
County.

6. GRANT O THE VARANCE WLL BE CONSI STENT
WTH THE PURPCSES, GOALS, OBJECTIVES AND PQLI O ES
OF THE COVPREHENSI VE PLAN AND TH S CODE:

YES. The intent of the mninmum setback, as
previously stated, is to ensure there is a land
area between property lines to allow for access
to the |lake for mintenance vehicles and
pedestri ans. Six foot and ten foot areas exist
at the east and west property lines providing
sonme access at the interior setbacks of the pond
as well as substantial access at the north and

south perimeters. There were no formal
conpl aints against this pond from the surrounding
nei ghbors. In addition, the County will require

the property owners to file a Hold Harnless
Indemmi fication Agreenent with the Palm Beach

County. Therefore, granting of the requested
variances wll be consistent with Conprehensive
Plan as well as the general intent of the

excavation setback requirenents.

7. THE GRANT OF THE VARIANCE WLL BE |NJUR QUS
TO THE AREA INVOLVED CR OTHERW SE DETRI MENTAL TO
THE PUBLI C WELFARE:

NO. This rural subdivision has nmany lots that
are simlar in size and |ayout supporting
exi sting ponds. Many of the ponds were excavated
prior to 1991 when the County did not pernit or
i nspect the ponds. Therefore, in certain cases
the contractor excavated the pond too close to
the property line. This pond has existed for at
| east 12 years without any formal conplaints from
surroundi ng nei ghbors. Staff is recommending a
condition of approval that the subject property
owners file a Hold Harmess Indemification
Agreenent with the Pal m Beach County.

ENG NEERI NG COMMENT( S)
No comments. (ENG

ZONI NG CONDI TI O\( S)
1. Prior to February 2, 2001, the property owners
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for tract 44 and tract 43, shall submt to the
Zoning Division a Hold Harm ess and
I ndemmi fication Agreenent to be forwarded to the
County Attorney's office for review and approval.
The agreement shall specifically include
i ndemmi fication against any negligence on the
part of Palm Beach County in approving the
indemifier's request for a side interior and
rear setback variance relief from the Iliteral
intent of the Unified Land Devel opnment Code,
Excavati on standards. (DATE: MON TORI NG ZONI NG
Gty Att)

2. Prior to the issuance of the final Certificate of
Qccupancy for the proposed single famly dwelling
on tract 44, the property owner shall provide the
Building Inspection Section with a copy of the
Board of Adjustnent Result Letter and a copy of
the Plot Plan, (Exhibit 18), subnitted to the
Board of Adjustment. (CO | NSPEC

3. By July 2, 2001, or before issuance of a building
permt for Lot 44, a recorded copy of the Hold
Harm ess and |ndemification Agreenent shall be
submtted to the Zoning Departnent from both Lots
43 and 44. (DATE MONI TOR NG ZONI NG BA)

CHAI RVAN BASEHART: That concludes our regul ar
business. The only other itemthat we have is the review
and acceptance of our attendance record.

The record indicates that M. Wchinsky was
absent at our Cctober neeting for business reasons. And,
of course, M. Cerber was not required to be here because
he wasn't a nenber yet.

So do we --

M CE- CHAI RVAN _KONYK: | make a nmotion to excuse
d en' s absence for business.

CHAl RMAN BASEHART:  All those in favor?

MB. STUMBERGER  Second.

CHAI RVAN  BASEHART: Second by M. Stunberger.
Al those in favor?

BOARD:  Aye.

CHAI RVAN BASEHART: Qpposed?

(No response.)

CHAl RMAN BASEHART: Motion carries.

| guess the next and only other item on the
agenda is --

MR M SROCH Mtion for adjournnent.
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CHAl RVAN  BASEHART: W have a notion for
adj our nment by M. M sroch.

VI CE- CHAl RVAN KONYK:  |'1l second that.

MBS. STUMBERGER: Second.

CHAI RVAN _ BASEHART: Sounds |ike a wunaninous

second.

a.m)

VW' re adj our ned.

* * % * %

(Whereupon, the neeting was concluded at 10:50
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CERTI FI CATE

THE STATE OF FLORI DA )
COUNTY OF PALM BEACH )

I, Sophie M (Bunny) Springer, Notary Public,

State of Florida at Large,

DO HEREBY CERTIFY that the above-entitled and
nunbered cause was heard as hereinabove set out; that |
was authorized to and did report the proceedings and
evi dence adduced and offered in said neeting and that the
foregoing and annexed pages, 1 through 57, conprise a
true and correct transcription of the Palm Beach GCounty

Board of Adjustnent Meeting.

| FURTHER CERTIFY that | am not related to or
enpl oyed by any of the parties or their counsel, nor have

| any financial interest in the outconme of this action.

IN WTNESS WHERECF, | have hereunto set ny hand

and seal this _11th day of Decenber, 2000.

Sophie M Springer, Notary Public.



