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Via Hand Delivery

The Honorable Sandra K. McSoriey
Palm Beach Couniy Courthouse

205 North Dixie Highway, Room 10.1216
West Paim Beach, FL 33401

RE:  Town of Gulfstream, et al. v. Palm Beach County
Case No.: 502011CA017953XXXXMB{AN)

Dear Judge McSorley:

Please find enclosed Palm Beach County's Hearing Notebook containing
the County’'s Response to the Inspector General's Motion to Intervene that is
specially set for hearing on Friday, July 8, 2012 at 4:00 p.m. The Notebook
includes the pertinent legal authority cited in order, supporting the County's
position, string citations are omitted.

Additionally, should the Court desire more in depth background, the
Plaintiffs Complaint and County's Answer, Affirnative Defenses and
Counterciaim are also included herein.

It t can be of any further assistance, | will be at the Court's disposal.
Thank you.

PM:aa
encls.

cc:  Denise Nieman, County Attorney
Andrew J. McMahon, Chief Assistant County Attorney
All Counsel of Record (PBC’s Response only)



IN THE CIRCUIT COURT OF THE 15™
JUDICIAL CIRCUIT, IN AND FOR
PALM BEACH COUNTY, FLORIDA
TOWN OF GULF STREAM, etal., CASE NO. 502011CAD17953XXXXMB
Plaintiffs, : DIVISION: AN

V.

PALM BEACH COUNTY, a political
Subdivision of the State of Florida,

Defendant.

SHARON R. BOCK, in her Official Capacity
as the Clerk and Comptroller of Paim Beach
County, Florida,

Intervenar.

DEFEND&NT PALM BEACH COUNTY'S RESPONSE TO THE
iNSPECTOR GENERAL’S MOTION TO INTERVENE

COMES NOW, Defendant, Palm Beach County, a political subdivision of the State
of Florida {hereinafter the “County”), and files its Response to the Inspector General's

Motion to Intervene, and in support thereof, states the following:

I. Pertinent Background
The Inspecior General's (hereinafter the “IG") Motion to Intervene was filed in this
lawsuit between 15 municipalitias (now 14, as the Village of Wellington withdrew) and the
County, chalienging the legality of County Ordinance No. 2011-009 (hereinafter “County
Ordinance”) which established the Paim Beach County Office of Inspector Genera!.l The
funding methodology used to fund the 1G is at the heart of the municipalities’ challenge. In

its Motion to Intervene, the |G considers itself “the public official most likely to be directly



and seriously impacted by this lifigation,” because the IG is funded pursuant fo the County
Ordinance. The exhibits attached to the 1G’s Motion fo Intervene are of no cohsequence
whatsoever in determining this Motion to Intervene.

The Palm Beach County Clerk and Comptroller intervened in the lawsuit, by
agreement of all parties, to obtain a judicial determination as to the extent of its
responsibilities under the County Ordinance in light of the municipaiities’ chailenge.

. Summary

The 1G's Motion to Intervene must be denied because: a) the IG has no iegal
capacity to sue or be sued in its own name or on behalf of the County to defend the legality
of the County Ordinance; b) the |G has -no standing o intervene in this lawsuit; and c) the
IG cannof meet the legal requirements {o intervene in this lawsuit.?

_Hil._Legal Argument

Al The iG has no legal capacity fo sue or be sued in its own hameor
on behalf of the County to defend the legality of the County
Ordinance.

The County Ordinance created the IG and contains the funding mechanism for the
department. The IG is seeking to intervene in this lawsuit t protect the funding
- mechanism contained in the County Ordinance. In so doing, however, the |G will be
defending the County Ordinance that contains the funding mechanism. Thisis exclusively
the responsibility of the County Attomey's Office. The IG has né legal capacity to sue or be

sued in its own name or to defend the County Ordinance.

! To the extent the Court agrees that the G has no legal capacity to sue or be sued in its
own naime or on behalf of the County, the analysis as {o the IG’s ability fo infervene ends
with deniaf of the Motion. However, for completeness of the record, all points will be

addressed in order.
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The legai authority establishing the required legal capacity to sue is typically set

forth in an enabling statute, but may also be created by the Constitution, special faw, or

Csunty Charter. Larkin v. Buranosky, 973 So0.2d 1286, 1287 (Fla. 4" DCA 2008) {requiring

enabling statute to establish capacity to sue or be sued); Johinston v. Meredith, 840 So.2d

315 (Fla. 3 DCA 2003} (recognizing that an éﬂabiing statute required fo establish capacity
to sue or be sued). R
To the extent the County Ordinance can be misconstrued to be an enabling
authority, each cited case allows the independent entity only such authority as specifically
pérmiﬁed in the ehabling faw. In this case, the County Ordinance does not authorize the
IG {0 sue or be sued in its own name or on behalf of the County. The County Grdinénce
only gives the County and municipalities the authority fo enforce payment underthe County
Crdinance. (See, ex. 1 at pg.8, lines 352-354.)
The IG is simply a department of the County with funcﬁonai or investigative
independence. This means that the {G operates independently of any restrictions or
_influence by the Palm Beach County Board of County Commissioners (hereinafter the
"BCC). (See, e>.<. t,atpg. 1, lines 31-33.) The IG'sindependence does not as a matter of
law give the |G the required legal capacity fo sue or be sued in #ts own name or on behaif
of the County to defend the legality of the County Ordinance. The IG has not cited ‘any
legal authority for this proposition. On the contrary, the Palm Beach County Charter,
Florida Statutes and fhe County Ordinance do not support the I1G's capacity to sue, be
sued, or to undertake the legal defense of the County Ordinance. The County is‘ solely

responsible for the defense of the County Ordinance.

A



riorida faw states in pertinent part:
The legisiative and goveming body ofa County shall have the
power to carry on County Govemment. To the extent not

inconsistent with general or special law, this power includes,

but is not restricted fo:
o R &

{b) Provide for the prosecution and defense of legal

causes in behalf of the County or State and retain counse

and set their compensation. '
Section 125.01(1)(b), Florida Statutes (2010) {emphasis added),

The BCC is the sole legisiative and govemning body authorized to act on behalf of
the County and provide for the prosecution and defense of iéga! causes on behalf of the
County and in this case, is properly defending the legality of the County Ordinance.

The County Charter specifically gives this authority solely to the County Attorney's
Office, stating:

The office of county attorney shall be responsible for the
representation of Paim Beach County, the Board -of County
Commissioners, the county administrator, and all other departments,
divisions, regulatory boards and advisory boards of county
government in all legal matters relating to their official responsibifities.
The office of county attorney shall prosecute and defend all civil
actions for and on behalf of Palm Beach Courity and the Board of
County Commissioners, and shall review all ordinances, resoiutions,
contracts, bonds and other written instruments.
Paim Beach County Charter, January 2011, Section 4.3 (emphasis added}.

The 1G was created by the BCC pursuant to the County Ordinance. (See, ex. 1 at
pg. 1, lines 21-33.) Nowhere in the County Ordinance is there an intention, express or
implied, of the County fo create an office of equal legal status to itself. In fact, any
contracts or related agreements deemed necessary by the IG to carry out its specific

functions are “subject fo final approval of the BCC.” (Ses, ex. 1, at pg. 2, lines 88-69.)
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Even the Inspector General's employment contract itself is subject to final approval of the
BCC, (See, ex,l‘f atpg. 6, lines .246-248«) Finally, as stated earlier, the County Ordinénae
places the authority 1o enforce funding the IG with the County or paying municipalities, not
the 1G.

Therefore, the |G's Motion ’tb Intervene must be denied for lack of capacity to sus or
be sued In its own name or on behalf of the County. The fssues of standing or the Iégal
requirements to intervene need not be reached. However, as stated earlier, these issues

-will b2 addressed,

B. The IG has no standing fo intervene in this lawsuit.

To the extent this issue needs fo be reached by the Court, the IG asserts that it
should be able to intervene In this lawsuit for a variety of reasons including: a) the 1G “is
the public official most tikel;} to be directly and seriousiy impacted by this litigation”; b} the
1G is the party best situated to defend the interests of the voters that sought IG oversight;
and ¢) the |G is a necessary or indispensible party because its funding base as st forth in
the County Ordinance is at stake.

The IG’s Motion to Intervene puts the cart before the horse. The issue of whether
the 13 should be bermitted to intervene must not even be reached unless the Court first
determines that the 1G has the capacity to sue or be sued in its own name or on behalf of
the County, and then whether it has legal s’{andipg to intervene. The IG's Motion to
intervene is silent on the issue of its capacity to sue or be sued or its [égal standing to
intervene in this lawsuit. The Motion starts at step three, without addressing steps one and

two.



Rule 1.230, Florida Rules of Civil Procedure, states In pertinent part that “[{alnyone

claiming an interest in pending litigation may at any time be permitted fo assert a right by

infervention . . . There is no legal authority for the proposition that any County

depariment whose funding base or budget may be affected by litigation will have an
interest that confers standing.
As explained by the Fourth District Court of Appeat:

Standing depends on whether a party has a sufficient stake in
a justiciable controversy, with a legally cognizable interest
which would be affected by the cutcome of this litigation. The
interest cannot be conjectural or merely. hypothetical,
Furthermore, the claim should be brought by, or on behalf
of, the real party in interest. Standing encompasses not only
this “sufficient stake” definition, but also the requirement that
the claim be brought by or on behalf of one who is recognized
in the law as a "real party in interest,” that is the person in
whom rests, by substantive law, the claim sought to be
enforced. :

Johansen, 898 So.2d at 1008, 1011 (Fla. 4™ DCA 2005) (Internal citations omitted)
(emphasis added).

Further, a party must allege that he has suffered or will suffer a special injury.

Wexler v. Lepore, 878 So0.2d 1276, 1280 (Fla. 4" DCA 2004). See also, Alachua v.

Scharps, 855 So.2d 195 (Fla. 19 DCA 2003) {(generally, to have standing fo bring an action
the plaintiff must allege that he has suffered or will suffer a special injury). A special injury

is an injury different in kind than those similarly situated. Jack Fckerd Corporation v.

- Michels island Village Pharmacy, Inc., 322 So.2d 57 (Fla. 2™ DCA 1975).
Even assuming that the |G has alleged a sufficient stake in this litigation for the
reasons asserted in its Motion to Intervene, the Motion must still be denied because: a)it

does not have a legally cognizable interest recognized by substantive law to make it the
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real party in interest; b) it is not the real party in interest in this litigation; and ¢) it cannot
ailege a special injury any different than any other County department that simply has an
interest in the subject matter or outcome of the litigation.

No substantive law gives the 1G the required legally cognizable interest in this
litigation, nor is any such legal authority citéd by fhe IG inits Motion to Intervene. Instead,
all substantive law gives the County alone, not the IG, the legally cognizable interest in this
Iiﬁgation' Art. V, §1(g), Fla. Const.; Section 125.91, Florida Statutes {2010); Paim Beach
County Charter, January 2011, Article |, Sec. 1.1.; Palm Beach County Ordinance No.
2011-009, pg. 8, lines 352-354. Thersfors, itis the County, not the IG, that is the real pariy
in interest under the law.

Finally, to the extent that the IG’s funding base or budget can be considered a
legally cognizable interest, the IG cannot éilege any special injury separate and distinct |
from any other County department, No County depariment has a legally cognizable
interest in its own budget, because litigation conceming one department’s budget does not
impact the BCC's discretion to afnend its overall budget to shift the loss or budget shortfall
from one department to another or revise the budget to C@ver any shoﬁf&li.

ltis clear that the |G has ne legal standing to intervene in this lawsuit and therefore,

the iG's Mation o Intervene must be denied.

C. The JG has not met the leqal reguirements fo intervene in this lawsuit.

To the extent the Court needs to reach this issue, the 1G has not met the legal

reguirements 1o intervene in this lawsuit.



When deciding a Motion to Infervene, the Court goes through a two step analysis:

First, the trial court must determine that the Interest asserted is
appropriate o suppori intervention. Once the ftrial court
determines that the requisite interest exists, it must exercise its
sound discretion {o determine whether to permit intervention.
In deciding this question the court should consider a numberof -
factors, including the derivation of the interest, any pertinent
contractual language, the size of the interest, the potential for
conflicts or new issues, and any other relevant circumstance,

Second, the court must determine the parameters of the
intervention. . . . Thus, intervention should be limited to the
extent necessary to protect the interests of il parties.

Farese v. Paim Beach Pariners, Lid., 781 So.2d 418, 420-421 (Fla. 4™ DCA 2001)

{emphasis added) (quoting Union Central Life Insurance Co, v. Carlisle, 593 So.2d 505

(Fla. 1982)).

- For the same reasons asseried in the rest of this Response, the {G’s Motion to
Intervene does not identify the appropriate interests that would atlow its Intervention in this
lawsuit. As already argued, the !G does not have the capacity to sue or be sued in its own |
name. Furthermore, the County, with its own Ordinance to defend and its own budget fo

‘manage as a resuli of the litigation, is the real party in interest.

The IG’s argument that it is best suited to protect the interest of the voters is simply
conjecture, unsupported by any facts. The IG also argues that the County's legal strategy
is being withheld from the 1G. But as with any other County department, the County
Attorney's litigation strategy will not be disclosed where there is a chance it may be made
public or reveaied to dther thig‘d parties outside the County Atforney's Office when a case of

this ifnpoﬁance Is being presented.



While it is clear from the Motion fo Intervene that the IG seeks to fully participate in
thié case, analysis regarding the second prong of the intervention test is not necessary as
the iG fails to demonstrate any interest to support intervention,

Therefore, for all the reasons cited herein (Jack of capacity, lack of standing, and
fallure to meet the standard for ihtervenﬁon), the 1G's Motion to Intervene must be denied

in its entirety.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and copy of the foregoing has been provided by

U.5. mail and electronic mail (e-mail) this gﬁfﬁ day of June, 2012, to those on the

L D

Anditew J. McMaho

Chief Assistant Coun ttorney
Florida Bar No. 8146

Email: amcmahon@nbcqav.:}m
Philip Mugavero

Assistant County Attorney
Florida Bar No. 831179

Emall: pmugaver@pbcaov.org
Attorneys for Palm Beach County
Palm Beach County Attorney’s Office
300 N. Dixie Highway, Suite 359
West Palm Beach, Florida 33401
Tel. 561/ 355-8717 -

Fax. 561/ 355-4234

atiached service list, -




SERVICE LIST

Claudia M. McKenna, City Attorney

Douglas N. Yeargin, Assistant City Attorney
Kimberly L. Rothenburg, Assistant City Attorney
City of West Paim Beach

P.0. Box 3366

West Palm Beach, Florida 33462

Phone: (561) 822-1350

Fax: (561)822-1373

Emails: cmeckenna@wpb.org

dveardin@wpb.org

: krothenburg@wbb.org
COUNSEL FOR CITY OF WEST PALM BEACH

John C. Randelph, Esquire

Jones, Foster, Johnson & Stubb, P.A,

P.O. Box 3475

West Palm Beach, Florida 33402-3475
Phone: (561) 659-3000

Fax: (561) 8321454

Email: jrandoiph@iones-foster.com ,
COUNSEL FOR TOWN OF GULF STREAM

Keith W. Davis, Esquire

Corbett and White, P.A.

1111 Hypoluxo Road, Suite 207

Laniana, Florids 33462-4271

Phone: (561} 586-7116

Fax: (561) 586-9611

Emaill; keith@corbetiandwhite.com
COUNSEL FOR VILLAGE OF TEGUESTA,
TOWN OF PALM BEACH SHORES and
TOWN OF MANGONIA PARK

Pamala Hanna Ryan, City Attorney

City of Riviera Beach Attorney’s Office

600 W, Biue Heron Boulevard

Riviera Beach, Florida 33404-4311

Phone: (561) 845-4069

Fax: {561) 845-4017

Email: pryan@rivierabch.com
COUNSEL FOR CITY OF RIVIERA BEACH
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Thomas Jay Baird, Esquire

Jones, Foster, Johnson & Stubbs, P.A.
801 Maplewooed Drive, Suite 22A

Jupiter, Florida 33458-8821

Phone: {561)650-8233

Fax: (B61) 746-6933
tbaird@ionss-foster.com

COUNSEL FOR TOWN OF JUPITER and
TOWN OF LAKE PARK

R. Brian Shuft, City Atterney

Terrill Pyburn, Assistant City Attorney

CITY OF DELRAY BEACH

200 NW 1% Avenue

Delray Beach, Florida 33444.2768

Phone: (5671) 243-7090

Fax: (561)278-4755

Emails: shutioMylDelravBeach.com
pyvburn@MyDelravBeach.com

COUNSEL FOR CITY OF DELRAY BEACH

Treia J. White, Esquire

" Corbeti & White, P.A.

1111 Hypoluxo Road, Suite 207

Lantana, FL 33462-4271

Phone: (561) 586-7116

Fax. (561)586-9811

Email: frela@corbettandwhiie.com
COUNSEL FOR TOWN DF MANALAPAN

R. Max Lohman, Esquire

Corbett and White, P.A,

1111 Hypoluxo Road, Suite 207

Lantana, Florida 33462-4271

Phone: (561) 586-7116

Fax: {561)586-9611

Email: max@corbettandwhiie.com

COUNSEL FOR CITY OF PALM BEACH GARDENS

. Thomas Edward Siiney, Esquire

Buckingham, Doolittle & Burroughs, LLP

5355 Town Center Road, Suite 900

Boca Raton, Florida 33486-1059

Phone: (561)241-0414

Fax: (561) 241-9768

Email.  islinev@bdblaw.com

COUNSEL FOR TOWN OF HIGHLAND BEACH
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Kenneth G. Spillias, Esquire

Lewis, Longman & Walker

515 N. Flagler Drive, Suite 1500

West Palm Beach, Florida 33401-4327
Fhone: ({581) 640-0820

rax: (561)640-8202

Email: kspillias@llw-law.com

COUNSEL FOR TOWN OF OCEAN RIDGE

Biana Grub Frieser, City Altorney

City of Boca Raton

201 W. Paimetic Park Road

Boca Raicn, Florida 33432-3730

Phone: (561) 383-7700

Fax: {561)393-7780

Email  dorioli@mybocs.us

COUNSEL FOR CITY OF BOCA RATON

Martin Alexander, Esquire

Holland & Knight, LLP

222 Lakeview Avenue, Sujte 1000

West Palm Beach, Florida 33401

Phone: (561} 833-2000

Fax: (561)850-8399

Email: martin.alexander@hklaw.com and

Nathan A. Adams, IV, Esquire

Post Office Drawer 810

Tallahasses, Flotida 32302

Phona: (850) 224-7000

Fax: (B50)224-8832

Email: Nathan.adams@®hklaw.com

COUNSEL FOR SHARON R. BOCK in her official capaclty

Denise Coffman, Esquire _

Generat Counset for Clerk and Comptroller, Sharon Bock

301 North Oiive Avenue, 8™ Floor

West Paim Beach, Florida 33401

Phone: (861) 355-1840

Fax: (561} 355-7040

Email: DCOFFMAN@®mvnalmbeachclerk.com

COUNSEL FOR PALM BEACH COUNTY CLERK & COMPTROLLER
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