Agenda ltem #__ 3K-1

PALM BEACH COUNTY
BOARD OF COUNTY COMMISSIONERS

AGENDA ITEM SUMMARY

Meeting Date: January 15, 2008 Consent [X] Regular [ ]
Public Hearing [ ]

Submitted By: Water Utilities Department
Submitted For: Water Utilities Department

I. EXECUTIVE BRIEF

Motion and Title: Staff recommends motion to approve to: an Assignment and Acceptance
of Potable Water and Wastewater Developers Agreement.

Summary: Devon Investment, Inc. (Devon) owned a portion of the property known as Congress
Pointe Plaza, located at the northwest corner of Congress Avenue and 6" Avenue South in
suburban Lake Worth. On November 4, 2003 (R2003-1810), the Board approved a Potable
Water and Wastewater Developers Agreement (Agreement) with Devon to provide for a
contractual mechanism to recover certain capital costs incurred to extend utility mains to the
property, as well as provide for payment of service initiation fees. These costs and fees were to
be paid over a 20-year period with a 6 %% annual interest rate. The Agreement further
established a payment schedule to recover certain potable water and wastewater operating fees
incurred though the date of the Agreement; these fees were to be paid over a 5-year period with
no interest. All deferred costs and fees were assumable by future owners of the property. On
September 20, 2007, Devon sold the property covered by the Agreement to Congress Pointe,
Inc. (Congress Pointe). Both parties executed an Assignment and Acceptance of Potable Water
and Wastewater Developers Agreement to evidence Congress Pointe’s assumption of the
Agreement's terms and conditions, including the payment schedule for the deferred costs and
fees. Board action is requested to acknowledge the assignment of the Agreement’s terms and
conditions from Devon to Congress Pointe. District 3 (MJ)

Background and Justification: The Department’'s Uniform Policy and Procedure (UPAP)
contains an Assignment Standard Development Agreement (SDA) form that is utilized in most
instances for potable water and wastewater capacity reservations, and which can be
processed at the Department level. Board approval is being sought in this case due to the non-
standard nature of the Agreement and subsequent sale of the property.

Attachments:

1. Location Map

2. Two (2) original Assignment and Acceptance of Potable Water and Wastewater
Developers Agreements

3. One (1) copy of the Potable Water and Wastewater Developers Agreement (DA No. 02-
01068-000)

Recommended By: A W (’f”””’ ' [ Z/ (5 !O -/

Deﬁ‘értment Director Date

Approved By: /‘%‘W’ MV / ”1/2 ('/Zm 7

Asmstantlfountf Administrator ' Date




Il. FISCAL IMPACT ANALYSIS

A Five Year Summary of Fiscal Impact:
Fiscal Years 2008 2009 2010 2011 2012
Capital Expenditures 0 0 0 0 0
External Revenues 0 0 0 0
Program Income (County) 0 0 0 0 0
In-Kind Match County 0 0 0 0 0
NET FISCAL IMPACT 0 0 0 0 0
# ADDITIONAL FTE
POSITIONS (Cumulative) 0 0 0 0 0
Budget Account No.: Fund Agency Org. Object
Is ltem Included in Current Budget? Yes No X
Reporting Category N/A

B. Recommended Sources of Funds/Summary of Fiscal Impact:

This item has no fiscal impact.
C. Department Fiscal Review: M m WM

lll. REVIEW COMMENTS

A. OFMB Fiscal and/or Contract Develo ment and Control Comments ¥

Mo addiVviora 2 N 5 FCGB

ociginat CenmanNt o *@S\S&.r NEWS OWf™.

12-18-~07 ﬂd/""’ 2 &0
. [o
[ OFMB \ ntr ft Developﬁeﬁt and Co}vlrol / ?
\6‘ \9“\‘1
Z/ This itsm com
plies with cugy
/ County policies ot

C. Other Department Review:

Department Director

This summary is not to be used as a basis for payment.
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Congress Pointe, Inc. (PCN 00-43-44-30-16-001-0000)

Map Scale 1:8396

Map produced on 11/28/2007

http://cwgisweb.co.palm-beach.fl.us/GeoNav/presentation/mapping/printnew.asp?MAPU... 11/28/2007




— FROMSDA# OR- 0/048-000

o

TO SDA#:
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- ASSIGNMENT AND ACCEPTANCE OF POTABLE WATER AND WASTEWATER

DEVELOPERS AGREEMENT
THIS VASSIGNMENT, made and entered into thiM day of 4

, 200 '7 by and between Devon Investment, - Inc., whose 'address s

whose address is
“Assignee.”)

WHEREAS, On November 4, 2003, Assignor entéred into a Potable Water and

Wastewater Developers Agreement with Palm Beach County (hereinafter “Agreement”, a copy of
which is attached hereto and incorporated herein as Exhibit “A”); and

WHEREAS, Assignor has conveyed ownership of the real property covered by the
Agreement to Assignee (hereinafter “Property™); and

WHEREAS, in accordance with the conveyance of the Property, Assignor wishes to

assign the Agreement, and all terms, conditions, rights, privileges, duties and obligations of the
Agreement, to Assignee; and

WHEREAS, Assignee wishes to accept the assignment of the Agreement and all terms,
conditions, rights, privileges, duties and obligations of the Agreement.

NOW, THEREFORE, for and in consideration of these premises, the mutual

undertakings and agreements herein contained and assumed, the parties hereto covenant and
agree as follows: -

1. The foregoing recitals are true and correct and are incorporated herein by specific
reference.

Assignor hereby assigns the Agreement attached as Exhibit “A”, including all terms,
conditions, rights, privileges, duties and obligations of the Agreement, to Assignee.

Assignee accepts the assignment of the Agreement, and hereby acknowledges
responsibility for all terms, conditions, rights, privileges, duties, and obligations of the
Agreement, including, but not limited to, the assumption of certain deferred fees as
contained in paragraphs 5 and 6 of the Agreement. Assignee further acknowledges that
Palm Beach County has a lien on the Property covered under the Agreement, and that

such lien shall remain attached to Property until payment of all fees set forth in the
Agreement. :

4. This Assignment shall be recorded in the Public Records of Palm Beach County.
5. This Assignment shall be effective upon the approval of all parties.

(THE REST OF THIS PAGE INTENTIONALLY LEFT BLANK)



IN WITNESS WHEREOF, the parties hereto have executed or have caused this Assignment, to
be duly executed in several counterparts, each of which counterpart shall be considered an
original executed copy of this Agreement.

ASSIGNOR EXECUTION: -4
: , : iﬁ nt) _
WITNESSES - Colpgratioy ¢ “b fapplicable)
U e orized M ture\(SfA)
e D dzm%mmm Hol- 533-034¢
7 Title & Phond Number
NOTARY CERTIFICATE CAROL ANN SAF;,IJS(:%97
L
‘ . SHED MY COMMISSION #D
STATE OF l’//or( da E@ EXPIRES: FEB 14, 2010
- COUNTYOF _Fplun Peq, A 827 Bonded through fst St Insurance
The foregoing Assignment ‘was acknowledged before me this d; £ day of
ivember , 2007 by Chacies Sste; " . He/she is_personally
known to me or has produced as identification.
My Commii’i)on Jo- V/ szt Zm/ \«Q/z%
expires: / - - kO/0 Signgture of No
: Tarel 2?., w _S @& rd Q
Typed, Printed or Stamped Name of Notary
. " /__—
ASSIGNEE ACCEPTANCE: //2// Somn T Bufec®
: ASSIGNEE (Please Print)
WITNESSES

Corporati soc. (If e)
—

“Authorized Signature (Seal)

itle & Phone Number

NOTARY CERTIFICATE

L

STATE OF _ZLpA /DA

COUNTY OF MU

The foregoing Assignment was acknowledged before me this M%_ day of

NOVEM: , 2007 by NELSIN T1734%4/0 . He/she is personally
known to me or has produced as identification:

My Commission éﬂm % . M

expires: . Si/g,a{ature of Notary /
’%fz Sherii A Carr
’ & My ommssion DDE50687 Typed, Printed or Stamped Name of Notary
a"w v\°§ Expires 04/12/2011 P




CONSENTED TO BY PALM BEACH COUNTY:

ATTEST:

SHARON R. BOCK, CLERK &
COMPTROLLER

By:
Deputy Clerk

(SEAL)

APPROVED AS TO FORM AND
LEGAL SUFFICIENCY

By:

County Attorney

PALM BEACH COUNTY, BY ITS
BOARD OF COUNTYCOMMISSIONERS

By:
Addie L. Greene, Chairperson

APPROVED AS TO TERMS AND
CONDITIONS

By: W/,

Director of Water Utilities



Retyrn Via
Will Call
Box.# 133

DA # 02-01068-000

" ATTN: MARK FALLON, PBC WATER UTILLITIES DEPT
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ExmBIT “A”

R 20 0 3 1 8 a2/23/2008 1‘“38; 12 20030794776

OR BK 16369 PG 0989
Palm Beach County, Florids

POTABLE WATER AND WASTEWATER DEVELOPERS AGREEMENT (DA)

THIS AGREEMENT made and entered into this day of NOV 84 203
200_, by and between PALM BEACH COUNTY, a subdivision of the Staie of Florida,
hercinafier referred to es “Utility,” and DEVON INVESTMENT, INC., hercinafte,

erred to as “Property Owner.”

WITNESSETH

oy [EREAS, Property Owner owns property located in Palm Beach County, Florida,

d-asyhdre fully described in Exhibit “A,” attached hereto and made a part hereof and

: "l?.\d referred to as "Property," whereupon Property Owner has developed the Property

z thereon non-residential improvements; and

O
) , on February 11, 1986, Congress Pointe Associates, Ltd. (CPA) entered
into a d Sewer Agreement (WSA) with the City of Lake Worth (City) and Utility
for the Owner to develop the Property with temporary service from the City of
Lake Worth untiljuch time as Utility could provide potable water and wastewater service to
the Property; '
g .
the’ WSA is binding on Property Owner, and inures to the benefit of, the
City, Utility, and their respective assigns and successors by merger, consolidation,
and conveyance; and
WHEREAS, Pro;
Southeast Bank For Savings,

wner purchased the Property on December 14, 1989, from
ssor in title to CPA; and

;}wsith Paragraph 8 of the WSA, Property Owner must
éﬁ&){viﬂx Utility, with this Agreement fulfilling this
. .‘:-“p

WHEREAS, Property Owne
payment of certain fees and costs 1 €

ity agree that a deferred payment plan for
A6 Pest interests of both parties and should be

addressed herein; and N

2
WHEREAS, Property Owner has m@lﬁd potable water and wastewater facilities
hereinafter referred to as “facilities”; and \?(-7 ,

WHEREAS, upon the conditions set fo erein, Utility desires to accept ownership
of the completed potable water and wastewater {es for operation and maintenance
purposes; and e

: /
WHEREAS, Property Owner understands that g’ for service in no way
entitles Property Owner to densities which are greater{iig allowed under the density
provisions of the Comprehensive Plan of Palm unty, or to densities or

development rights as may otherwise be limited by the@géi County Commissioners;
and

WHEREAS, in the interest of public health and to encourage the use of central water
and wastewater facilities, Utility desires to enter into this Agreement.

NOW, THEREFORE, for and in consideration of these premises, the mutual
undertakings and agreements herein contained and assumed, Property Owner and Utility
hereby covenant and agree as follows: )

1. The foregoing statements are true and correct.

2. The following definitions and references are given for the purpose of interpreting the -
terms as used in this Agreement and apply unless the context indicates a different meaning;

(a) “UPAP” - the Uniform Policies and Procedures Manual of the Palm Beach County
Water Utilities Department as may be amended from time to time, which is incorporated
herein by reference; ’

1 <.
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(b) "Service" - the readiness and ability on the part of Utility to furnish potable water to
and fo collect wastewater from the Property;

(¢) "Point of Service" — for potable water, the point where the meters of Utility are
connected with pipes of the Property Owner as further defined in Chapter 1 of the
I_JPAP. For wastewater, the inlet side of the underground valve located at the

e where the Property Owner’s force main is connected to the Utility's force main;

Y\’ “Service Initiation” - the date a potable water meter or wastewater connection is
'“1: gquwted;
O

' ~Guaranteed Revenue Fee” - the fee designed to recover the carrying costs of system
which has been or is being constructed in anticipation of future service
req Carrying costs include fixed operating and renewal and replacement expenses

nec 0 maintain excess system capacity for future use. Guaranteed Revenue does
not rg f2wariable operating expenses. ‘ ‘
)
3. Property hereby grants and gives to Utility the exclusive right and privilege to

tain, operate, and expand the potable water and wastewater facilities in,
3qcross the present and fiture streets, roads, easements, reserved utility
sites and public lacés a5, provided and dedicated to public use in the record plats, or as
provided for in t, dedications or grants made otherwise and independent of said
record plats. Unility" s‘@: that it will use due diligence in ascertaining all easement

under, upon, o

locations; however, tility install any of its facilities outside a dedicated easement
area, Property Owner ts and agrees that Utility will not be required to move or

relocate any facilities lying outside a dedicated easement area as long as the facilities do not
interfere with the then or progoséd use of the area in which the facilities have been installed,
Property Owner hereby et ggries that the foregoing grants include the necessary rights
of ingress and egress to any pa the Property which Utility requests for the maintenance,
operation, or expansion of the ?"*t gatcr and wastewater facilities; that in the event
Utility is required or desires to inis ol edly of its potable water and wastewater facilities in
lands within the Property lying outs streets and easement areas described above, then

0, withoit cost or expense to Utility, the necessary
easement or easements for such instalifi fprb)vided, all such installations by Utility shall
be made in such a manner as not to inter%xisg the then primary use of such Property.
{EN

Property Owner shall obtain written appro ' ity prior to installing any structure or
object, including, but not limited to, fences, gns, trees, or poles within an easement
area, In consideration of Utility’s consent to ari°encroachment, Property Owner shall agree
to indemmify and hold Utility harmless from and Agditit all liabilities, damages, penalties,
claims costs and expenses, including attomey's at-a]] levels, which may be imposed
upon or asserted against Utility as a result of or in Ay connected to an encroachment
approved by Utility. In the event the Utility d it is necessary to construct,
maintain, repair, remove, or replace any of its faci under, over, or upon an
easement, Property Owner shall immediately remove the hment from the easement
upon the request of Utility at Property Owners’ sole cos\enda®pense. If Property Owner
fails to remove the encroachment, Utility shall have the right to remove the encroachment
from the easement. Property Owner shall pay all costs related to removing the
encroachment from the easement incurred by the Utility.

Property Owner, as further consideration of this Agreement, and in order to effectuate the
foregoing grants to Utility, hereby places the following covenant, as a covenant running
with the land, upon the Property and thereby subjecting it to a reservation, condition,
limitation, or restriction in favor of Utility, as follows:

Utility, or its successors, has the sole and exclusive right to provide all potable
water and wastewater facilities and services to the Property described in Exhibit
"A" and to any property to which potable water and wastewater service is
actually rendered by Utility. All occupants of any residence or non-residential
improvement erected or located on the Property, and all subsequent or future
owners or purchasers of the Property, or any portion thereof, shall exclusively
receive their potable water and wastewater service from the aforesaid Utility and
shall pay for the same and shall abide by the terms and intent of this Agreement,

2
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and the UPAP, for as long as the aforesaid Utility provides such services to the
?mperty. Further, all occupants of any residence or non-residential
Improvement erected or located on the Property, and all subsequent or future
owners or purchasers of the Property, or any portion thereof, agree, by
occupying any premises on the Property or by recording any deed of conveyance
with respect to the Property, that they will not construct or otherwise make
available or use potable water and wastewater service from any source other than
that provided by Utility,

'Y/) er well or water source used solely for the purpose of supplying irrigation for the
kY is excluded from this restriction unless the Property is required to utilize reclaimed
¢ with the Palm Beach County Reclaimed Water Ordinance,

%%
4, @h& continued accomplishment of all the prerequisites contained in this Agreement
to by the Property Owner, Utility covenants and agrees that it will
ackn the connection of the potable water distribution and wastewater collection
faciliti .@d by Property Owner to the potable watér and wastewater facilities of
Utility in acobrdance with the terms and intent of this Agreement. Such connection shall be
in accordanc rules, and regulations of the Health Department, the UPAP, and other

5. Property m&‘f% to pay certain capital costs to reimburse Utility for expenditures
tab)

necessary to extend le water and wastewater lines to the Plaza in accordancs with the
WSA, as well as evenue, Connection and Installation Fees (collectively known
as Service Initiation Fe operty Owner agrees that the costs and fees associated with
the Property are as follows:

Line Extension $76,169.63
Service Initiation {F)z
1” Non-reslt'lem:il{'./'{_;7
Connection JENY $17,400.00
Guaranteed R@} 820584
Installation -5 71150.00
1% Non-residential; \¢~ 5>~
Connection Y?:%%?IO0.00
Guaranteed Revenue { {12,308.76
Installation 2
s 64,564.60

TOTAL'D! ,..} $140,734.23

Utility and Property Owner agree that the $140,734: be amortized and billed utilizing
a Deferred Payment Plan on the Property Owner’s %; billing for potable water and
wastewater service fortheindicatedmetersoveraZO—' d at a 6 4% interest rate per
annum. The monthly payments of principal and inter¥§ ey 9.28. Utility and Property
Owner further agree that the outstanding balance of ePaymthlm is binding
on Property Owner, and their respective assigns and sul y merger, consolidation,
and conveyance. The outstanding balance of the Deferred Payment Plan is assumable by
future owners of the Property.

6. Utility acknowledges that monthly Base Facility and Commodity Fees for the period
from January 2000 through June 2002 totaling $32,109.00 were not billed to Property
Owner in a timely manner. Property Owner agrees to pay, and Utility agrees to bill, these
fees over a 5-year period with interest applied at the rate of 0.00%. Both parties agree that
these fees will be included with Property Owner’s monthly billings and binding on Property
Owner, and their respective assigns and successors by merger, consolidation, and
conveyance. The outstanding balances of the Base Facility and Commodity Fecs are
assumable by future owners of the Property. .

7. Property Owner transfers ownership and control, up to the Point of Service, of the on-
site potable water distribution system to Utility through a Bill of Sale (Exhibit “B”).
Property Owner also transfers ownership and control of the wastewater collection system
beyond the Point of Service to Utility. Both parties agree that the Property Owner’s private
Lift station and wastewater collection system will continue to be owned, operated, and

3
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maintained by the Property Owner and is specifically excluded from any definition of
wastewater facilities that have been transferred by Property Owner to Utility. The Property
Owner shall be required to pay Guarenteed Revenue Fees, Connection Fees, Installation
Fees, and other fees as set forth in the UPAP.

Utility acknowledges and Property Owner agrees that Property Owner has transferred title to
water distribution systems and wastewater collection systems installed by
Owner’s contractor pursuant to the provisions of this Agreement. Property Owner
shiali\convey to Utility all easements and/or rights-of-way covering areas in which potable
waietand wastewater lines are installed by a recordsble document in a form supplied by
Btily. Said conveyance shall occur concurrent with delivery of this Agreement by
Pro “Owner to Utility for approval and shall be included with this Agreement as an
All conveyance of easements or rights-of-way shall be accompanied by a paid title
e benefit of Utility in & minimum amount of:

O
. %ﬁ: linear foot of any granted utility casement (based on the centerline of

dsement); and

confirm the Grantor’s rights to convey such easements or rights-of-
idencing Utility's right to the continuous enjoyment of such easements
or rights-of-way H& Rose purposes set forth in this Agreement. The use of casement(s)

granted by Dwaer may be used by other utilities as long as such is appraved by the
Utility. ""/’%
S
8. The timely paym Owner of all fees as set forth in Paragraph 5 of this
Agreement shall be essential to the continued provision of existing potsble water
and wastewater service to by Utility. The transfer of ownership of the potable
water distribution and w collection system does not and will not result in Utility
waiving or offsetting any o rules, or regulations. Property Owner shall not have
any present or future rights, laim, or interest in and to the potable water and
wastewater facilities transferred ; _?ed by Utility.
>

9. Upon submission of this A
Utility with a copy of the recorded
of the Property.

TN
10. Property Owner agrees with Utility ﬂlf;;t\g,ﬁ potable water and wastewater facilities
conveyed to Utility for use in connection jding potable water and wastewater
service to the Property, shall at all times ¢ complete and exclusive ownership of
Utility, and any entity owning any part of e ¥ or any residence or building
constructed or located thereon, shall not have the g'tle, claim or interest in and to such
facilities, or any part of them, for any purpose. In ton, Utility shall have the exclusive
right and privilege to provide potable water and services to the Property and to
the occupants of each residence or building construct £,

11. Notwithstanding any provision in this Agreement, Utili ,lﬁ establish, revise, modify
and enforce rules, regulations, and fees covering tthéx&si%n of potable water and
wastewater service to the Property, Such rules, regulations and fees are subject to the
approval of the Palm Beach County Board of County Commissioners. Such rules,
regulations, ‘and fees shall be reasonable and subject to regulation as may be provided by
law or contract. Fees charged to Property Owner or Customers located upon the Property
shall be identical to fees charged for the same classification of service in the particular
service area. All rules, regulations, and fees as set forth in the UPAP, shall be binding upon
Property Owner, upon any other entity holding by, through, or under Property Owner, and
upon any Customer of the potable water and wastewater service provided to the Property by
Utility. ~ Said rules and regulations include, but are not limited to, Service Initiation,
oversizing of facilities, use of previously oversized facilities, or extension of facilities. Any
fee or rate delinquent more than 120 days will antomatically void this Developers
Agreement, . ‘

3 Owner, at his expense, agrees to furnish
Upgd for the purpose of establishing ownership
A
e

-

12. The parties hereto further agree that the expense of construction, operation and
maintenance of all improvements beyond the Point of Service shall be the sole cost and
expense of the Property Owner or other than Utility.

4
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13. The parties agree that the assignment of this Agreement by the Property Owner to a
subsequent property owner shall occur at the time of sale, conveyance, or transfer of the
Property, as evidenced by a duly executed written document, Property Owner shall supply
Utility a copy of that document within thirty (30) days of said sale, conveyance, or transfer.

14. All notices provided for herein shall be in writing and transmitted by mail or by courier,
if to Propetty Qwner shall be mailed or delivered to Property Owner at:

2328 10TH AVE N STE 401, LAKE WORTH, FL 33461-2906;

to Utility, shall be mailed to: Palm Beach County Water Utilities Department Contract
Section, P.O. Box 16097, West Palm Beach, FL 33416-6097.

:‘i@m privileges, 6bligations, and covenants of Property Owner and Utility shalt
the_completion of the work of Property Owner with respect to completing the
potable, and wastewater facilities and services to any phased area and to the Property

as a wh (‘zﬁ)}

16. Unless Owner is requesting additional capacity for the Property described in
Exhibit “A, greement shall supersede, null, and void, all previous agreements or
representatios verbal or written, heretofore in effect between Property Owner and
Utility, made pect to the matter herein contained, and when duly executed,

constitutes the entirgg giEement between the Property Owner and Utility. No additions,
alterations, or variatiéns of terms of this Agreement shall be valid, nor can provisions of this
Agreement be waiv: ither party, unless such additions, alterations, variations, or
waiver are expressed i g and duly signed by the parties hereto. This Agreement shall
be governed by the laws 8f tate of Florida and shall become effective upon execution
by the parties hereto. The wé%%‘or actions arising out of this Agreement is in Palm Beach
County, Florida, =
17. Special Conditions: 2
pec I N
@»‘?)NE
AR
(PN
X'/ ONALLY LEFT BLANK)
(THE REMAINDER OF THIS @mm

«

©)
‘“\?,\:*C;) /%
ol

Book16369/Page993 Page 5 of 7




L]
it

POTABLE WATER AND WASTEWATER

IN WITNESS WHEREOF, Property Owner and Utility have executed or have caused this
Agreement, with the named Exhibits attached, to be duly executed in several counterparts,
each of which counterpart shell be considered an original executed copy of this Agreement.

JEREN Y 4{
L Lo . i
b B

R%%”‘“’C‘ B AN
%, FLORIDM (O :
/(9-.‘ S E )
- K LBy N\ ~—

> W8S Kared . Martus, Conir
%03 lﬁlﬂm OV 8§ 20

APPROVED AS TQ, AND

COND S
By:
Gary D “

Department Director or Designee

PRO, va; .

LT BL
Signature <~
Treasurer
Title
_Charles Stein
Typed or Printed Name

Corporate
Seal

STATE OF FLORIDA
COUNTY PALM BEACH
i day of_ NOVemiber,
YN INVESEnénf= T ‘ \da corporation, on behalf of
the corporation. He/she i Persommy Kiiowr to me or his produced as
identification. .

Notary Public
Serjal Number
Tania Denielien
s 3 My Commission DD00G219
‘ nl Expires Octeber 21, 2008
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POTABLE WATER AND WASTEWATER

EXHIBIT “A”
i LEGAL DESCRIPTION

; Palm Beach County, Florida.

Book16369/Page995 Page 7 of 7

Parcel “A” of the Congress Point Plaza as platted in Plat Book 80, Page 124, Public Records
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Will Call
Box.# 133 8 12/29/2003 14:38:112 20030794776
R2003 18 or ek 16369 e osas
Palm Beach County, Floride
- POTABLE WATER AND WASTEWATER DEVELOPERS AGREEMENT (DA)
[—
S THIS AGREEMENT made and entered into this day of NOV 04 203
§ 200 ___, by and between PALM BEACH COUNTY, a subdivision of the State of Florida,
S hercinafter referred to as “Utility,” and DEVON INVESTMENT, INC., hereinafter
S to as “Property Owner.”
(o]
vt ¥ : WITNESSETH
g 5 REAS, Property. Owner owns property located in Palm Beach County, Florida,
re fully described in Exhibit “A,” attached hereto and made a part hereof and
h i referred to as "Property,” whereupon Property Owner has developed the Property
by e\/ thereon non-residential improvements; and
O
) w‘ggﬁms, on February 11, 1986, Congress Pointe Associates, Ltd. (CPA) entered
5. 4 into a d Sewer Agresment (WSA) with the City of Lake Worth (City) and Utility
F for the Owner to develop the Property with temporary service from the City of
5535 Lake Worth untifuch time as Utility could provide potable water and wastewater service to
3 the Property; i
fet =
ggg WHE| the’ WSA is binding on Property Owner, and inures to the benefit of, the
. gig City, Utility, and their respective assigns and successors by merger, consolidation,
2 E and conveyance; and"
gg WHEREAS, Pm@)wner purchased the Property on December 14, 1989, from
g Southeast Bank For Savings, e ssor in title to CPA; and )
I
g WHEREAS, in acco ith Paragraph 8 of the WSA, Property Owner must

} /,\gith Utility, with this Agreement fulfilling this

requirement; and V\‘
WHEREAS, Property Own “tyagmethatadefmed payment plan for
payment of certain fees and costs 3 ,é‘;ﬂggst interests of both parties and should be
. addressed herein; and e” SN

N
WHEREAS, Property Owner has ooof(ﬁhbed potable water and wastewater facilities

hereinafter referred to as “facilities”; and \""g?
WHEREAS, upon the conditions set forth*herein, Utility desires to accept ownership

of the completed potable water and wastewater ficilifies for operation and maintenance
purposes; and o 2{';1\
"~/

WHEREAS, Property Owner understands that i .{c tract for service in no way
entitles Property Owner to densities which are greatep4iafi those allowed under the density
provisions of the Comprehensive Plan of Palm unty, or to densities or
development rights as may otherwise be limited by the(Bos County Commissioners;
and

WHEREAS, in the interest of public health and to encourage the use of central water
and wastewater facilities, Utility desires to enter into this Agreement.

NOW, THEREFORE, for and in consideration of these premises, the mutual
undertakings and agreements herein contained and assumed, Property Owner and Utility
hereby covenant and agree as follows: .

1. The foregoing statements are true and correct.

2. The following definitions and references are given for the purpose of interpreting the -
terms as used in this Agreement and apply unless the context indicates a different meaning;:

(a) “UPAP” - the Uniform Policies and Procedures Manual of the Palm Beach County
Water Utilities Department as may be amended from time to time, which is incorporated
herein by reference; . : ,

1 <.
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(b) "Service" - the readiness and ability on the part of Utility to furnish potable water to
and to collect wastewater from the Property;

(c) "Point of Service" ~ for potable water, the point where the meters of Utility are
eonnecﬁedwithpipesofthe?ropcrtyOwnerasﬁmherdeﬁnedinChapterlofthe

UPAP. For wastewater, the inlet side of the underground valve located at the Property
ine where the Property Owner’s force main is connected to the Utility's force main;

“Service Initiation” - the date a potable water meter or wastewater connection is
\&1 AN o
aranteed Revenue Fee” - the fee designed to recover the carrying costs of system
which has been or is being constructed in anticipation of future service
Carrying costs include fixed operating and renewal and replacement expenses
0 maintain excess system capacity for future use. Guaranteed Revenue does
iable operating expenses,

hereby grants and gives to Utility the exclusive right and privilege to
tain, operate, and expand the potable water and wastewater facilities in,
X the present and future streets, roads, easements, reserved utility

sites and public Ylaeés.as, provided and dedicated to public use in the record plats, or as
provided for in ugwgﬁ, dedications or grants made otherwise and independent of said
v

record plats. Utilit) mts that it will use due diligence in ascertaining all easement
locations; however, sh@t};ﬁty install any of its facilities outside a dedicated easement

area, Property Owner ts and agrees that Utility will not be required to move or
relocate any facilities lying ontside a dedicated easement area as fong as the facilities do not
interfere with the then or p OHfosed use of the area in which the facilities have been installed.
~ Property Owner hereby furthie’4@3es that the foregoing grants include the necessary rights
of ingress and egress to any parfgF the Property which Utility requests for the maintenance,

i yatcr and wastewater facilities; that in the event
Utility is required or desires to instalfad of its potable water and wastewater facilities in
lands within the Property lying outs streets and easement areas described above, then

% hohit cost or expense to Utility, the necessary
casement or casements for such install jprb’vided, all such installations by Utility shall
be made in such a manner as not to intn% the then primary use of such Property.

[

Property Owner shall obtain written approval 7ix ity prior to installing any structure or
object, including, but not limited to, fences, gns, trees, or poles within an easement
arca, In consideration of Utility’s consent to an*encroachment, Property Owner shall agree
to indemnify and hold Utility harmless from and @ all liabilities, damages, penalties,
claims costs and expenses, including attorney's at-all levels, which may be imposed
upon or asserted against Utility as a result of or in afs§ way connected to an encroachment
approved by Utility. In the event the Utility dete e it is necessary to construct,
maintain, repair, remove, or replace any of its facitifieq loddted under, over, or upon an
casement, Property Owner shall immediately remove the &iiczbachment from the easement
upon the request of Utility at Property Owners® sole cosandexpense, If Property Owner
fails to remove the encroachment, Utility shall have the right to remove the encroachment
from the easement. Property Owner shall pay all costs related to removing the
encroachment from the easement incurred by the Utility.

Property Owner, as further consideration of this Agreement, and in order to effectuate the
foregoing grants to Utility, hereby places the following covenant, as a covenant running
with the land, upon the Property and thereby subjecting it to a reservation, condition,
limitation, or restriction in favor of Utility, as follows:

Utility, or its successors, has the sole and exclusive right to provide all potable
water and wastewater facilities and services to the Property described in Exhibit
"A" and to any property to which potable water and wastewater service is
actually rendered by Utility. All occupants of any residence or non-residential
improvement erected or located on the Property, and all subsequent or future
owners or purchasers of the Property, or any portion thereof, shall exclusively
receive their potable water and wastewater service from the aforesaid Utility and
shall pay for the same and shall abide by the terms and intent of this Agreement,

2
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and the UPAP, for as long as the aforesaid Utility provides such services to the
}’mperty. Further, all ocoupants of any residence or non-residential
nnpmvememmcwdorlocatedonthePpry,mdausubseqnentormtnre
owners or purchasers of the Property, or any portion theroof, agree, by
occupying any premises on the Property or by recording any deed of conveyance
with respect to the Property, that they will not construct or otherwise make

is excluded from this restriction unless the Property is required to utilize reclaimed
Sbcordance with the Palm Beach County Reclaimed Water Ordinance,

available or use potable water and wastewater service from any source other than
/) that provided by Utility.
A% er well or water source used solely for the purpose of supplying irrigation for the
\eds

4. @he continued accomplishment of all the prerequisites contained in this Agreement
to b bythePhpertyOwner,Uﬁlitycovenantsmdagmesﬂmtitwill
ackno the connection of the potable water distribution and wastewater collection
facilities*ipftlled by Property Owner to the potable water and wastewater facilities of
Uﬁlity in Yo with the terms and intent of this Agreement. Such connection shall be

5. Property Owner agreds to pay certain capital costs to reimburse Utility for expenditures
necessary to extend Potable water and wastewater lines to the Plaza in accordance with the

WSA, aswell ag evenue, Connection and Installation Fees (collectively known
as Service Initiation Fi Owner agrees that the costs and fees associated with
the Property are as follows:
Line Extension $76,169.63
Service Initiation {F}:
17 Non-residentig}s "~ -
Connection % (§17,400.00
Guaranteed Rz@ 820584
Installation -5 31150.00
14 Non-residential; \§~ .5
Connection Vf’;@l 00.00
Guaranteed Revenue { {12,308.76
Installation ~7.
H 64,564.60

* —
TOT. DIZES $140,734.23
-3 ————n
(e

Utility and Property Owner agree that the $140,734 il be amortized and billed utilizing
a Deferred Payment Plan on the Property Owner’s ffonthly billing for potable water and
wastewater service for the indicated meters over a 20-y225 pediod at a 6 %% interest rate per
annum. The monthly payments of principal and inter¥stre $ iti

Owner further agree that the outstanding balance of Payment Plan is binding
on Property Owner, and their respective assigns and y merger, consolidation,
and conveyance. The outstanding balance of the Deferred Payment Plan is assumable by
future owners of the Property.

6. Utility acknowledges that monthly Base Facility and Commodity Fees for the period
from January 2000 through June 2002 totaling $32,109.00 were not billed to Property
Owner in a timely manner. Property Owner agrees to pay, and Utility agrees to bill, these
fees over a 5-year period with interest applied at the rate of 0.00%. Both parties agree that
these fees will be included with Property Owner’s monthly billings and binding on Property
Owner, and their respective assigns and successors by merger, consolidation, and
conveyance. The outstanding balances of the Base Facility and Commodity Fees are
assumable by future owners of the Property.

7. Property Owner transfers ownership and control, up to the Point of Service, of the on-
site potable water distribution system to Utility through a Bill of Sale (Exhibit “B”).
Property Owner also transfers ownership and control of the wastewater collection system

- beyond the Point of Service to Utility. Both parties agree that the Property Owner’s private
lift station and wastewater collection system will continue to be owned, operated, and .

3
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maintained by the Property Owner and is specifically excluded from any definition of
wastewater facilities that have been transferred by Property Owner to Utility. The Property
Owner shall be required to pay Guaranteed Revemue Fees, Connection Fees, Installation
Fees, and other fees as set forth in the UPAP. '

Utility acknowledges and Property Owner agrees that Property Owner has transferred title to
3| potable water distribution systems and wastewater collection systems installed by
Owner’s contractor pursuant to the provisions of this Agreement. Property Owner
convey to Utility all easements and/or rights-of-way covering areas in which potable
And wastewater lines are installed by a recordable document in a form supplied by
. Said conveyance shall occur concurrent with delivery of this Agreement by
“Owner to Utility for approval and shall be included with this Agreement as an
conveyance of easements or rights-of-way shall be accompanied by a paid title
0y fokthe benefit of Utility in a minimum amount of:

O
. @f linear foot of any granted utility easement (based on the centerline of

Asement); and

confirm the Grantor’s rights to convey such easements or rights-of-
idencing Utility's right to the continuous enjoyment of such easements
or rights-of-wa) E-1Rose purposes set forth in this Agreement. The use of easement(s)

granted by may be used by other utilities as long as such is approved by the
Utility.

8. The timely paym Owner of all fees as set forth in Paragraph 5 of this
Agreement shall be co) essential to the continued provision of existing potable water
and wastewater service to by Utility. The transfer of ownership of the potable
water distribution and w: collection system does not and will not result in Utility
waiving or offsetting any o rules, or regulations. Property Owner shall not have

i '/5 laim, or interest in and to the potable water and
wastewater facilities transferred W ?ed by Utility.

9. Upon submission of this

Utility with a copy of the recorded aty Diged for the purpose of establishing ownership
of the Property. j\ ~

77
10. Property Owner agrees with Utility thit %ﬁ potable water and wastewater facilities

conveyed to Ulility for use in connection g potable water and wastewater
service to the Propetty, shall at all times ¢ complete and exclusive ownership of
Utility, and any entity owning any part of e ¥ or any residence or building
constructed or located thereon, shall not have the jtle, claim or interest in and to such
facilities, or any part of them, for any purposs. In Utility shall have the exclusive
right and privilege to provide potable water and w. &r services to the Property and to
the occupants of each residence or building construc .

i establish, revise, modify
and enforce rules, regulations, and fees covering the(pri¥ision of potable water and
wastewater service to the Property. Such rules, regulations and fees are subject to the
approval of the Palm Beach County Board of County Commissioners. Such rules,
regulations, and fees shall be reasonable and subject to regulation as may be provided by
law or contract. Fees charged to Property Owner or Customers located upon the Property
shall be identical to fees charged for the same classification of service in the particular
service area. All rules, regulations, and fees as set forth in the UPAP, shall be binding upon
Property Owner, upon any other entity holding by, through, or under Property Owner, and
upon any Customer of the potable water and wastewater service provided to the Property by
Utility.  Said rules and regulations include, but are not limited to, Service Initiation,
oversizing of facilities, use of previously oversized facilities, or extension of facilities. Any
fee ot rate delinquent more than 120 days will automatically void this Developers
Agreement,

12. The parties hereto further agree that the expense of construction, operation and
maintenance of all improvements beyond the Point of Service shall be the sole cost and
expense of the Property Owner or other than Utility.
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13. The parties agree that the assignment of this Agreement by the Property Owner to a
subsequent property owner shall occur at the time of sale, conveyance, or transfer of the
Property, as evidenced by a duly executed written document, Property Owner shall supply
Utility a copy of that document within thirty (30) days of said sale, conveyance, or transfer.

14. All notices provided for herein shall be in writing and transmitted by mail or by courier,
if to Property Owner shall be mailed or delivered to Property Owner at:

2328 10TH AVE N STE 401, LAKE WORTH, FL 33461 -2906;

to Utility, shall be mailed to: Palm Beach County Water Utilities Department Contract
Section, P.O. Box 16097, West Palm Beach, FL 33416-6097.

15. @ghts, privileges, obligations, and covenants of Property Owner and Utility shall
the_completion of the work of Property Owner with respect to completing the
potabl and wastewater facilities and services to any phased area and to the Property

as a wh {?@

Propefly Owner is requesting additional capacity for the Property described in
Exhibit “{&, dhis’Agreement shall supersede, null, and void, all previous agreements or

representatio verbal or written, heretofore in effect between Property Owner and
Utility, made espect to the maiter herein contained, and when duly executed,
constitutes the en g¥ement between the Property Owner and Utility. No additions,
alterations, or variatiéns of terms of this Agreement shall be valid, nor can provisions of this
Agreement be waivi ther party, unless such additions, alterations, -variations, or
waiver are expressed i g and duly signed by the parties hereto. This Agreement shall

be governed by the laws Of the State of Florida and shall become effective upon execution
by the parties hereto. The eeﬁ’@for actions arising out of this Agreement is in Palm Beach

County, Florida. -??‘—‘@
17. Special Conditions: %,
N
€ o
AN
O
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POTABLE WATER AND WASTEWATER

IN WITNESS WHEREOF, Property Owner and Utility have executed or have caused this
Agreement, with the named Exhibits attached, to be duly executed in several counterparts,
each of which counterpart shall be considered an original executed copy of this Agreement.

ERRK

'ALM BEACH COUNTY, FLORIDA, BY

' BO. OF COUNTY
Dy I ~———

KarexfT.%iamxs,Chmr R

APPROVED AS TQ, AND

C°%
By:
Gary D \J

Department Director or Designee

PRO zzwu .
L L EL
Signathre

_Treagurer
Title

_Charles Stein _
Typed or Printed Name

Corporate
Seal

STATE OF FLORIDA
COUNTY PALM BEACH

ged bbtoie/me this 5 aay of INOVEMILES,
of

A 0¥ a0 corporation, on behalf of
S as

Notary Public

Serial Number

Tania Denielien
H 5 My Commission DD0B8219
‘ Jmmm.m
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POTABLE WATER AND WASTEWATER

‘ EXHIBIT “A”
| LEGAL DESCRIPTION

Parcel “A” of the Cangress Point Plaza as platted in Plat Book 80, Page 124, Public Records
Palm Beach County, Florida,
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