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AGENDA ITEM # 4 B
PALM BEACH COUNTY

BOARD OF COUNTY COMMISSIONERS
AGENDA ITEM SUMMARY

Meeting Date: July 22, 2008 { } Consent { X} Regular
{ } Workshop { } Public Hearing
Department:
Submitted By: Engineering & Public Works
Submitted For: County Engineer

L. EXECUTIVE BRIEF

Motion and Title: Staff requests Board direction: regarding the use of Palm Beach County (County) road
rights-of-way (ROW) by Florida Power and Light Company (FPL) to provide underground electric utility
service (Underground Facilities) to communities on a case-by-case basis, when the community will be
responsible for any future relocation costs, if and when, relocation is requested by the County.

If the Board supports the above:

Staff recommends motion to approve: A Right-of-Way Agreement for Underground Extensions with FPL
and Frenchman’s Creek, Inc. (Frenchman’s) regarding: 1) the use of County ROW for the purposes of
installing and operating Underground Facilities without the usual obligation for FPL to pay for any future
relocation costs, if and when, the County requests the relocation of the Underground Facilities and 2)
reimbursement by Frenchman’s for relocating the Underground Facilities, if and when, requested by the
County.

SUMMARY: Staff is requesting direction regarding this matter because it is a departure from County
policy. Under current practice, public utilities permitted to locate in County ROW are responsible to pay for
any relocation costs. In what Staff anticipates is the first of its kind in unincorporated Palm Beach County,
Frenchman’s has requested and will pay FPL to provide Underground Facilities to serve their community.
This will require locating the Underground Facilities within County ROW, with the FPL requirement that
they would not be responsible for relocation costs if the County ever requires FPL to relocate some or all of
the Underground Facilities. Instead, Palm Beach County would be responsible for those costs. As part of
this agreement, Frenchman’s has agreed to reimburse the County for costs associated with relocating
the Underground Facilities, if the County ever directs FPL to do so. Countywide (MRE)

Background and Justification;: FPL’s policy regarding the installation of Underground Facilities for
communities include a provision that releases FPL from any costs resulting from future relocation of the
Underground Facilities when requested to relocate by another entity, including the County. However,
Frenchman’s has agreed to cover all such relocation costs when requested to do so by the County.
Frenchman’s is planning to pay FPL to install and operate Underground Facilities to service their
community. The Underground Facilities are planned to be located within County ROW along Prosperity
Farms Road from Country Oaks Lane to Hood Road and then west along Hood Road to Frenchman’s
property. Both roads currently utilize a 2/3 lane undivided cross section with associated turn lanes. The
2030 Metropolitan Planning Organization long-range plan, which assumes complete area buildout, and the
Future 2020 Roadway System Map in the Comprehensive Plan support a 2/3 lane cross section. It is not
anticipated that the County would ever need to widen the two affected roads enough to require relocation of
the Underground Facilities. Use of this ROW for this purpose improves the area’s utility infrastructure and,
has the potential to minimize disruption during and after hurricane caused widespread power outages.

Attachments:
1. Location Map
2. Right-of-Way Agreement for Underground Extensions (3)

Recommended by:

Division Director Date

Approved By: A ,, / . A/:Q/(/"( 7/ / ‘7/ 08

J County Engineer Date




fl. EISCAL IMPACT ANALYSIS

A. Five Year Summary of Fiscal Impact: See Comment Section B.

Fiscal Years ‘ 2008 2009 2010 2011 2012
Capital Expenditures $ -0 -0- -0- -0- -0-
Operating Costs -0- -0- -0- -0- -0-
External Revenues -0- -0- -0- -0- -0-
Program Income (County) -0- -0- -0- -0- -0-
In-Kind Match (County) -0- -0- -0- -0-- -0-
NET FISCAL IMPACT X §$ -0- -0- -0- -0- -0-
Sce belvwn

# ADDITIONAL FTE
POSITIONS (Cumulative)
Is item Included in Current Budget? Yes No__.
Budget Acct No.: Fund___ Dept. — Unit_ Object

Program '

B. Recommended Sources of Funds/Summary of Fiscal Impact:

This item has no additional fiscal impact.

C. Departmental Fiscal Review: . Q\\.QQ—Q ”/ »le ¥

ll. REVIEW COMMENTS

A. OFMB Flscal and/or Contract Dev. and Control Comments:
Any Costs incurred wowld be reimibursect by developrment .

Abwnithiz 7/70JL - 4 28V e Va

OFMB \0:1, Ly [rlve Colitract De\éa’ nd Control

\ /1,] (5 Oy rerea ™ wood
B. Approved as to Form P Ya dofro~ o “:j@h@

e 00 Y onty.

/ Assfstant County Attorney

C. Other Department Review:

Department Director

This summary is not to be used as a basis for payment.

I\WP\AgendaPage2\Agnpgtwo2008\0000.No Impact
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RIGHT-OF-WAY AGREEMENT
FOR UNDERGROUND EXTENSIONS

THIS AGREEMENT (the “Agreement”) is made and entered into this ___ day of
, 2008 by and between BOARD OF PALM BEACH COUNTY
COMMISSIONERS, a political subdivision of the State of Florida (the “COUNTY "), with an
address of 301 N. Olive Avenue, West Palm Beach, FL 33401; FRENCHMAN’S CREEK, INC,,
a Florida not-for-profit corporation (‘FRENCHMAN’S”) with an address of 13495 Tournament
Drive, Palm Beach Gardens, FL 33410; and FLORIDA POWER & LIGHT COMPANY
(“FPL™), a Florida corporation with an address of P.O. Box 14000, 700 Universe Boulevard,
Juno Beach, FL 33408-0429. :

WHEREAS, the County, at the request of FRENCHMAN’S has made a determination
that installing certain underground electric utility facilities within its rights of way will provide
more reliable electrical service to the community.

WHEREAS, the County will allow, on behalf of and in order to benefit
FRENCHMAN’S and the community, that FPL install the underground distribution facilities
extension within the following boundaries (the “Extension”); '

Along Prosperity Farms Road from Country Oaks Lane North to Hood Road and

then along Hood Road from Prosperity Farms Road West to the FRENCHMAN’S

Creek Community North of Hood Road, including but not limited to,

transformers; and switch cabinets (collectively, the “Underground Facilities™)

and has further requested that certain of the Underground Facilities be placed in

certain of its road rights-of-way (hereinafter, “County ROW?” or “ROW?”)(the

Underground Facilities and the ROW are more fully described in the legal

description and feeder route survey attached hereto and incorporated herein as

Exhibit “A”; and '

WHEREAS, FRENCHMAN’S has agreed to pay FPL the cost of such Extension as
required by FPL’s electric tariff and has further agreed to pay COUNTY the costs of future

relocation or rearrangement of the Extension; and

WHEREAS, FPL is willing, subject to the terms and conditions set forth in this
Agreement and FPL’s electric tariff, to place certain of the Underground Facilities in the ROW.

NOW THEREFORE, in recognition of the foregoing premises and the covenants and
agreements set forth herein, and other consideration the sufficiency of which is hereby
acknowledged, intending to be legally bound hereby, the parties covenant and agree as follows:

1. Recitals. The foregoing recitals are true and correct, and are hereby incorporated
by reference into this Agreement.

2. Conditions Precedent to Placement of Underground Facilities in ROW.

(@  County and FRENCHMAN'’S covenant, represent and warrant that:



3.
(a)
FPL Underground ROW
Agreement

(b

©

(d)

(e)

()  County and FRENCHMAN’S has full legal right and authority to
enter into this Agreement;

(i)  County and FRENCHMAN'’S has full legal right and authority to
take all actions and measures necessary to fulfill their respective
obligations under this Agreement;

(i)  County hereby authorizes the use of the ROW identified in
Exhibit “A” by FPL for the purposes stated herein.

All applicable County permits for FPL to install, construct, or maintain
the Underground Facilities in the ROW will be reviewed, approved and
issued by the County on a timely basis after receipt of acceptable design
plans and complete permit application package.

The County has reviewed and approved the design as it relates solely to
the permitting process and the location of the Underground Facilities in
the ROW and agrees that said documents are in compliance with the
County’s operational and safety guidelines, codes and standards, if any.
See drawings made part of this Agreement and attached as Exhibit “C”.

FRENCHMAN’S agrees to provide, at its expense, a legal description
that is acceptable to FPL and County of the ROW to be occupied by the
Underground Facilities at a time before FPL initiates the design of the
Underground Facilities, as well as, and an as-built survey certified to
FPL. Said legal description and feeder route survey shall be made part of
this Agreement and attached as Exhibit “A.”

FPL agrees to identify and document all existing FPL underground
facilities within the ROW that will not be included under this Agreement.
FRENCHMAN?’S shall reimburse FPL’s reasonable costs and expenses to
deliver said documentation. Said documentation shall be made part of
this Agreement and attached as Exhibit “B.”

Relocation and Rearrangement of FPL Facilities.

If the County or other governmental agency which subsequently gains
control over ROW described in Exhibit A, for any reason whatsoever,
requires that FPL relocate or rearrange, in whole or in part, any
Underground Facilities (as they are to exist as a result of this Extension,
or as they may later be modified, upgraded, or otherwise altered by prior
COUNTY or agency permit) from or within the ROW, the County,
notwithstanding any language to the contrary in any applicable permit or
franchise agreement, and prior to any such relocation by FPL, shall
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(d)

(©)

(d)

FPL Underground ROW
Agreement

provide FPL with a substitute location, satisfactory to FPL, obtain any
easements that may be necessary, and shall pay FPL for the costs of any
such relocation, adjustment or rearrangement, now or in the future.
County shall reimburse FPL for all costs to locate, expose, protect or
support the Underground Facilities depicted on Exhibit A, in the event of
future construction or excavation in close proximity to the Underground
Facilities, when such services are required by County or other
governmental agency which subsequently gains control over the ROW.
County shall use its best efforts in any design and construction of its
future road improvement projects to avoid or mitigate the necessity of
relocating or adjusting the Underground Facilities in the ROW and, to
the extent reasonably practicable, in Other ROW.

FRENCHMAN?’S acknowledges and agrees that it will benefit from the
Extension and the use of County ROW and that as a result of entering
into this Agreement, the COUNTY will be responsible for the obligations
set forth in the Agreement. Therefore, FRENCHMAN’S is willing to
reimburse the COUNTY any costs incurred as a result of the existence of
the Extension, including, but not limited to the cost associated with the
County compliance with Paragraph 3.A  (hereinafter “Extension
Relocation™) and Paragraph 4. FRENCHMAN'’S acknowledge that it is
the authorized representative and governing body of the
FRENCHMAN’S Creek Community pursuant to the Declaration of
Covenants, Bylaws and Restrictions for the FRENCHMAN’S Creek
Community (hereinafter “Documents”) and that nothing in the
Documents or at law that prevents FRENCHMAN’S from funding the
Extension Relocation from assets on hand or from the levy of
assessments to raise the necessary funds.

Should Extension Relocation be required, County will provide written
notice, together with supporting documentation addressed to
FRENCHMAN?’S at the address set forth above. Such notice shall be
provided by COUNTY to FRENCHMAN’S via hand delivery, telecopy,
Federal Express or comparable overnight service, or by U.S. Registered
or Certified Mail with Return Receipt Requested and postage prepaid.
FRENCHMAN’S will, within 60 days, provide the County with the total
funding for the Extension Relocation in a form acceptable to the County.

FRENCHMAN?’S agrees to protect, defend, save, indemnify and hold the
COUNTY, its successors or assigns, and their respective directors,
officers, employees, servants and agents, free and harmless at all times
from and against any and all suits, actions, damages, liabilities, interest,
attorney’s fees, costs and expenses of whatsoever kind or nature arising
out of this Agreement and whether directly or indirectly caused,
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occasioned or contributed to, in whole or in part, by reason of any act,

omission, fault or negligence, whether active or passive, of the County or
anyone acting under the County’s direction or control.

4. Abandonment or Sale of County ROW. If the County desires to subsequently
abandon or discontinue use of the ROW, and ownership of the land is transferred to a private
party, the County, as a condition of and prior to any such sale, abandonment, or vacation,
shall grant FPL an easement satisfactory to FPL for the Underground Facilities then existing
within the ROW or require the transferee to so grant FPL an easement satisfactory to FPL at
the time of transfer. If ownership of the ROW is transferred to another public entity, that
public entity shall take the ROW subject to the terms and conditions of this Agreement.

5. Term. This Agreement shall remain in effect for as long as FPL or any successor
or assign owns or operates the Underground Facilities placed in the ROW.

6. Title and Ownership of Underground Facilities. Title and ownership of
Underground Facilities installed by FPL as a result of this Agreement shall, at all times, remain
the property of FPL.

7. Title and Ownership of ROW. Title and ownership of the ROW shall at all
times remain the property of COUNTY, unless transferred, sold or abandoned,

8. Agreement Subject to FPL’s Electric Tariff, This Agreement is subject to
FPL’s electric tariff, including but not limited to the general rules and regulations for electric
service and the rules of the Florida Public Service Commission, as may be revised, amended or
supplemented from time to time.

9. Venue; Waiver of Jury Trial. This Agreement shall be enforceable in Palm
Beach County, Florida, and if legal action is necessary by either party with respect to the
enforcement of any or all of the terms or conditions herein, exclusive venue for the enforcement
of same shall lie in Palm Beach County, Florida. By entering into this Agreement, FPL,
FRENCHMAN?’S and the County expressly waive any rights either party may have to a trial by
jury of any civil litigation related to or arising out of this Agreement. This Agreement shall be
construed in accordance with the laws of the State of Florida.

10.  Attorney Fees. In the event it becomes necessary for any party to this Agreement
to institute or defend legal proceedings as a result of the failure of any party to comply with the
terms, covenants, or provisions of this Agreement, each party in such litigation shall bear its own
cost and expenses incurred and extended in connection therewith, including, but not limited to
attorneys' fees and court costs through all trial and appellate levels.

I1.  Assignment. The County and FRENCHMAN’S shall not assign this Agreement
without the written consent of FPL '

FPL Underground ROW
Agreement Page 4 of 7
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12. Recording. This Agreement shall be adopted by the County and
FRENCHMAN"’S and maintained in the official records of Palm Beach County for the
duration of the term of this Agreement.. This Agreement also shall be recorded in the
Official Records of Palm Beach County.

13. Conlflict Between Terms of Permit or Franchise Agreement. Inthe event of a
conflict between the terms of this Agreement and any other agreement, permit or franchise
agreement entered into by County, FRENCHMAN?’S and/or FPL, the terms of this Agreement
shall control.

14, Notice. Any notice, instruction or other communication to be given to either
party hereunder shall be in writing and shall be hand delivered, telecopied, sent by Federal
Express or a comparable overnight service or by U. S. registered or certified mail, with return
receipt requested and postage prepaid to each party at their respective addresses set forth below:

As to County:

Steve Carrier, P.E.

Assistant County Engineer

Engineering & Public Works Department
2300 North Jog Road, 3rd Floor

West Palm Beach, FL 33411

With a copy to:

Marlene R. Everitt, Esquire

Palm Beach County Attorney’s Office
301 North Olive Avenue, Suite 601
West Palm Beach, FL 33401

As to FPL:

Florida Power and Light Company
700 Universe Blvd.

Juno Beach, FL 33408

Attn.: Law Department/JB

As to FRENCHMAN'S:

Kyle Hatakeyama; POA Director
Frenchman's Creek, Inc.

13495 Tournament Drive

Palm Beach Gardens, FL 33410
(561) 868-6375 (Direct Dial)
(561) 868-6377 (Fax)

FPL Underground ROW
Agreement Page Sof 7



With a copy to:

Stephen S. Mathison, P.A.
PGA Concourse Bldg.

5606 PGA Blvd,, Ste. 211

Palm Beach Gardens, FL 33418

5. Restoration. FRENCHMAN'’S shall be responsible for restoring the ROW to its
original condition following FPL’s installation of the Underground Facilities.

16.  Limit of Obligations. The County’s obligations shall be strictly limited to those
expressly set forth in this Agreement. The County shall have no obligations to any other entity,
contractor, or person who is in anyway associated with or might benefit from the terms of this
Agreement.

17.  Agency. Nothing contained in this Agreement shall create an agency relationship
between the County and FPL or between County and FRENCHMAN'’S contractor.

18.  Captions. The captions and section designations herein set forth are for
convenience only and shall have no substantive meaning.

19. Joint Preparation. The preparation of this Agreement has been a joint effort of
the parties, and the resulting document shall not, solely as a matter of judicial constraint, be
construed more severely against one of the parties than the other. '

20.  Entirety of Contract and Modifications. The County and FPL and
FRENCHMAN?’S agree that this Agreement sets forth the entire Agreement between the parties,
and that there are no promises or understandings other than those stated herein. Except as
expressly permitted herein, no modification, amendment or alteration in the terms or conditions
of this Agreement shall be effective unless contained in a written document executed with the
same formality and equality of dignity herewith.

21.  Sovereign Immunity and Beneficiaries. Nothing contained in this Agreement
shall be construed as a waiver of the County’s or FPL and FRENCHMAN’S sovereign immunity
as set forth in Section 768.28, Florida Statutes. Moreover, this Agreement is not intended to be a
third party beneficiary contract and confers no rights on anyone other than the County, FPL and
FRENCHMAN’S. Nothing herein shall be deemed to constitute an imposition or acceptance by
County, of any obligation or liability, not otherwise imposed by the express and unequivocal
language of this Agreement.

22. Al provisions of this Agreement calling for the expenditure of ad valorem tax
money by the County are subject to annual budgetary funding and should COUNTY
involuntarily fail to fund any of their respective obligations pursuant to this Agreement,
relocation will be delayed. However, once Extension Relocation commences, performance
under this Agreement shall no longer be contingent upon availability of funds for same.

FPL Underground ROW'
Agreement Page 6 of 7



IN WITNESS WHEREOF, this Agreement is to be executed by the parties below for the
purposes specified herein. Authorization has been given to enter into and execute this Agreement by
Resolution No. , hereto attached.

ATTEST: PALM BEACH COUNTY, Florida, a
SHARON R. BOCK Political Subdivision of the State of Florida
CLERK & COMPTROLLER BOARD OF COUNTY COMMISSIONERS
By: BY:
Deputy Clerk ADDIE L. GREENE, CHAIR PERSON
day of , 2008

APPROVED AS TO FORM AND
LEGAL SUFFICIENCY:

BY:
ASST. COUNTY ATTORNEY

APPROVED AS TO.TERMS AND CONDITIONS:
Q)
BY: _

For Florida Power & Light Compan

By:\Bﬂa/é’ﬂ/uL \S" CDW

(signature)

|
Name: B&[b;{M S _C;L(‘l NonES
(print or type) ‘

Title: Mame4er - Desian 4 P(zmh;hﬁ
J

(print or typ?) '

For Frenchman’s Creek Inc.
‘ By: W\E\x&\\\
(signature)

Name: /MALK. PETEZICOH
(print or type)

Title: % 4 D&)\ﬁ—

(print or type)

FPL Underground ROW
Agreement Page 7 of 7
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Description Sketch For: FRENCHMAN'S CREEK H.O.A.

DESCRIPTION: PROSPERITY FARMS ROAD RIGHT-OF-WAY AGREEMENT PARCEL

A strip of land being a portion of the right-of way for Prosperity Farms Road lying in Section 32, Township 41 South,
Range 43 East, Palm Beach County, Florida, said strip being more particularly described as follows:

The West 18 feet of the East 68 feet of the South 1290 feet of the North 1320 feet of the Northwest quarter (NW 1/4) of
said Section 32;

TOGETHER WITH:

The West 15 feet of the East 65 feet of the South 697 feet of the North 2017 feet of the Northwest quarter (NW 1/4) of
said Section 32; ’

DESCRIPTION: PORTION OF HOOD ROAD RIGHT-OF-WA Y AGREEMENT PARCEL

A strip of land, 20 feet in width, being a portion of the right-of way for Flamingo Road (also known as "Hgod Rc?ad ’9. lying
in Sections 29 and 30, Township 41 South, Range 43 East, Palm Beach County, Florida, said 20 foot wide strip being
more particularly described as follows:

The North 20 feet of the South 93 feet of the Southwest quarter (SW 1/4) of said Section 29; LESS the East 50 feet
thereof;

TOGETHER WITH:

A strip of land, 20 feet in width, being a portion of the East 239.69 feet of the Southeast quarter (SE 1/4) of said Section
30, the North line of said strip being common and contigous with the South line of Tract "L" as shown on Plat of

Frenchman's Creek Parcel E2, according to the plat thereof, recorded in Plat Book 58, Page 157, Public Records of Palm
Beach County, Florida.

NOTES:

1. No title policy or commitment affecting title or boundary to the subject property has been provided. It is
possible there are deeds and easements, recorded or unrecorded, which could affect the subject property. No
search of the Public Records has been made by this office.

2. This sketch is not valid unless sealed with an embossed surveyor's seal and accompanied by Sheet No. 2 of 2.
3. This sketch cannot be transferred or assigned without the specific written permission of Wallace Surveying
Corporation.

4. This is not a survey!

CERTIFICATION: _

I HEREBY ATTEST that the description sketch shown hereon meets the minimum technical standards set forth by the
Florida Board of Land Surveyors and Mappers pursuant to sections 472.027, Florida Statutes, and adopted in Chapter
61G17-6, Florida Administrative Code, effective September 1, 1981.

Florida Certificate No. 6266

DATE: 7/13/08 DWG. No.: 98-1041-11
s WALLACE "urvEyino T

CORP. uicensensusiness#4see JOFFICE: R.C. SHEET: 1 OF 2

5553 VILLAGE BOULEVARD, WEST PALM BEACH, FLORIDA 33407 * (561) 640-4551

K'D.- REF.: 98-1041-11.DWG
CK'D.:R.C.
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