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PALM BEACH COUNTY
BOARD OF COUNTY COMMISSIONERS
AGENDA ITEM SUMMARY

Meeting Date: November 17, 2009 [] Consent [X] Regular

[ ] Workshop [ ]Public
Department:

Submitted By: Engineering and Public Works
Submitted For:  Land Development Division

l._EXECUTIVE BRIEF

Motion and Title: Staff recommends motion to approve and authorize: A License
Agreement with Whippoorwill Homeowners Association on Dillman Road to allow a card

reader to remain within the public right-of-way, until such time as that portion of Dillman
Road is abandoned.

SUMMARY: The card reader for the gate that was constructed on Dillman Road was
incorrectly placed on that portion of Dillman Road maintained by Palm Beach Cour)ty.
Until such time as that portion of Dillman Road is made private, staff is recommending
that a License Agreement be executed so the homeowners can utilize the gate.

District 6 (PK)

Background and Justification: - The Board of County Commissioners, at their
meeting on July 12, 2005, in conjunction with the Municipal Street Taxing Unit (MSTU)
for Dillman Road, directed the Engineering Department to proceed with abandoning the
public’s interest in a portion of the reconstruction of Dillman Road. The abandonment
was desired by the residents of the adjoining Whippoorwill Lakes community to install a
gated access. The card reader for the gate was incorrectly constructed on that portion
of Dillman Road that was not abandoned. Card readers are not permitted within public
roads. Until such time as that portion of Dillman Road is made private, staff is
recommending that a Licensing Agreement be executed so the homeowners can utilize

the gate. Palm Beach County (County) now has liability for accidents which may occur
on the road where the card read_er exists. ' '

Attachments:

1. Location sketch
2. License Agreement
3. Certificate of Liability Insurance

Recommended by:

‘_ Division Director Date
Approvedby: A ), L\)b(}-'(t /1/’1107
J County Engineer Date
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Il. FISCAL IMPACT ANALYSIS

A. Five Year Summary of Fiscal impact:

Fiscal Years 2010 2011 2012 2013 2014

Capital Expenditures 0- _0- % ;_g; %:

Operating Costs -0- =0- 0- = V-

External Revenues ($100) ($100)  ($100)  _($100) ($100)
Program income (County) _0- _0- 0- _=0-_ 0-

in-Kind Match (County) -0- _0- _0- 0 _ __-0-

NET FISCAL IMPACT ¥ ($100) ($100)  ($100) 100) ($100)
# ADDITIONAL FTE

POSITIONS (Cumulative)

I8 Item Included in Current Budget? Yes No_x

Budget Acct No.: Fund 3500 _ Dept. 800  Unit 8005 Revenue__ 6999

B. Recommended Sources of Funds/Summary of Fiscal impact:
Transportation Improvement Fund

Right—of—Way/Miscellaneous Revenue

C. Departmental Fiscal Review: . Qd ] Mﬂ\ H?
‘ Il. REVIEW COMMENTS

A. OFMB Fiscal and/or Contract Dev. and Control Comments:
%W/Wwwb Homeowners Areoiglion, Ine. Witk Pty 100 per

\/\zj NN TS
M, T OFMB
-394 %\}ﬂ’” L
v . *
B. Approved as to Form "This item mﬁeswuhclmcnt
and Legal Sufficiency: County policies.

C. Other Department Review:

Department Director

This Summary is not to be used as a basis for payment.
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DILLMAN ROAD LICENSE AGREEMENT

- LOCATION SKETCH
N



LICENSE

This will serve as a license and authorization (hereinafter the “License”) by Palm Bea‘ch County
(hereinafter the “County”) for Whippoorwill Homeowners Association, Inc. (hereinafter the
“Association”) to maintain and operate the card reader island on Dillman Rd. Please see

Attachment 1, attached hereto and made a part hereof, subject to and conditioned upon the
following:

1. This License is granted for the purpose of allowing the members of the
Association to maintain a card reader island in whole or in part on the County’s Right-of-Way as
of August 25, 2009. The use of the island and card reader shall be limited to residential purposes
for the association members and their guests. The Association shall pay $100.00 per year to the
County for this License.

2. The Association shall maintain at its sole cost and expense the installation and
maintenance of the card reader in a manner acceptable to the County. The Association shall
neither make nor cause to make any additions or modifications to the right-of-way that are not
required for ordinary maintenance of the aforementioned card reader island or safety purposes
without the prior written consent of the County Engineer or his deputy.

3. The existence and use of the card reader island shall not interfere with or be a

sight obstruction for the public traveling on Dillman Rd., nor cause damage to or interfere with
maintenance of Dillman Rd.

4. This License is personal to the Association and may not be assigned or
transferred.

5. At all times during its use of the property covered by this License, the Association
agrees to comply with all laws and ordinances, orders, rules, regulations and requirements of all
governmental authority which may be applicable to the property.

6. The Association expressly understands and agrees that the rights and privileges
herein set out in the License are granted only to the extent of the County's rights, title and interest
in the Right-of-Way and used by Association. The Association shall indemnify and hold the
County harmless from any and all claims, liability, losses or causes of action which may arise out
of the performance of this License. The Association will at all times assume all risks and further
will protect, defend, reimburse, indemnify and save the County harmless from and against any
and all claims, liability, expense, loss, costs, fine, and damage (including attorney's fees) of
every kind and character by reason of the exercise or attempted exercise by the Association of
the aforesaid rights and privileges regardless of the apportionment of negligence of the parties




involved. Further the Association agrees to indemnify the County for the County's own
negligence arising out of this License. Said indemnification shall include all contractors, sub-
contractors, or anyone acting for, on behalf of, or at the request of the Association. The
Association recognizes the broad nature of this indemnification and hold harmless clause and
voluntarily makes this covenant and expressly acknowledges the receipt of valuable

consideration provided by the County in support of this indemnification in accordance with the
laws of Florida.

7. Except as otherwise provided herein any notice under this License shall be in
writing and sent by U.S. Mail as follows:

TO THE COUNTY:
K. S. Rogers, P.E., Director of
Land Development Division
Palm Beach County Engineering Department
2300 North Jog Road
West Palm Beach, Florida 33411
TO THE ASSOCIATION:

Mark Pignato, as President of

Whippoorwill Homeowners' Association, Inc.
c/o Davenport Property Management

6620 Lake Worth Rd., Suite F

Lake Worth, FL 33467
and to

Ramsay J. Bulkeley, Esq.

Casey Ciklin Lubitz Martens & O'Connell
515 N. Flagler Dr., Suite 1700

West Palm Beach, Florida 33401

8. This License contains the entire agreement of the parties and may only be
modified by a written amendment signed by both parties.

o 9. This License shall be governed by Florida Law. Any legal action arising out of
this License shall be brought in a court of competent jurisdiction in Palm Beach County, Florida.

10.  This license may be revoked by:

(@)  The Association’s breech which is uncured after thirty (30) days written notice to
the Association.

_(b) Written notice from the County Engineer. The County may revoke this License
upon six (6) months notice to the Association without cause.




11.  This license shall automatically terminate once the Right-of-Way where the card
reader and island are located is formally abandoned.

12.  In the event of an emergency as determined in the sole discretion of the County
Engineer involving the health, safety and welfare of the County, this License may be terminated
or suspended immediately. The County Engineer or his deputy shall notify the Association in a
manner and time appropriate to the circumstances of the emergency, if possible. The
Association agrees to vacate or cooperate in vacating the Right-of-Way consistent with such
notice. If the County Engineer notifies the Association that the emergency requiring a
suspension of this License has ended, this License will continue according to its terms.

IN WITNESS WHEREOF, the parties hereto have caused this instrument to be
executed by their respective officials thereto duly authorized.

ATTEST: WHIPPOORWILL HOMEOWNERS'
ASSOCIATION, INC o

Bygd%o/é;u /é/‘www By — -

sce s Tans Mirk Pignato, P’““‘;‘
Dated:_ (" (:D(A C/[ 2 ?
ATTEST: PALM BEACH COUNTY, FLORIDA
Sharon R. Bock, Clerk & Comptroller
By:
, Chairman
Board of County Commissioners
By:
Clerk
[SEAL]
APPROVED AS TO FORM
AND LEGAL SUFFICIENCY
County Attorney
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ACORD. CERTIFICATE OF LIABILITY INSURANCE

l DATE (MALDDIYYYY)

P10

%mgz 08/28/0 }

THIS CERTIFICATE IS ISSUED AS AMA OF INFORMATION
CERNFICATE

PROGUCER
ohns O CEATIFICATE DOES NOT AMEND, EXTEND OR
v Insurance s
?GOOJS*:. g:d.. Vet 81(3? #208 ALTER THE GOVERAGMTHE POLICIES BELOW.
Port St. Lucie FL 34986
Thone: 772-621~-9533 m:m—szrsssg__ o INSURERS AFFORDING COVERAGE NAIC #
NSURED NsuRERa;  Southern Owners Insurance 10150
INSUNER I:
O e —
0
= INGURCR D
COVERAGES

INSURER E:

——
THE POLICICS 0Ff INBURANGE LSTED DCLOW HAVE DICEN IG5UER TQ THE INSURED NAMED AUOVE: FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
ANY REDUIREMENT, TENM OR CONDITION OF ANY CONTRAGT OR QTHER DOCLASENT WATH RESPECT TO WHICH THIS CERTIFICATE MAY (T ISSUCD OR

Homeownexrs AsSsoc

MAY PERTAI, THK. INSLRANCE, AFFORDET) Y THE POLICIES DESCRIBED HEREIN 18 SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIGNS OF SUCH
NOLIGHS. AGGNEGATE LIMITS SHOWN MY HAVE BEEN REDLICED Y PAID CLAMS.
___Trros mumucy PouCYMBCR e Bay L
GENERAL LIABILITY GACH DCCURRENCE 51,000,000
A| (] comencin cowcaa umny | 72717237 05/23/09 | 05/23/10 |PREIAGES (Caocnemes) | $ 300,000
| cuams woe [X] occum MED X A one person] |3 10,000
] PEREONAL S ADVIRURY |3 1,000,000
. e GENTRAL AGGREGATE $2,000,000
GENL AGGREGATE LIST APPLICS PCR: PRODUCTS -ComPPaca | 3 2,000,000
[ Jroucy [ 18& [ ec
| SUTOMOBIE Liagwrvy COMUNED SINGLE LT | 4
|| anvauro {Ee accin)
.| Ak-OVAES AuTOS NOLY INURY s
SCHCDULED AUTUS (Por peraon)
|| HREDAUTOG UOORLY INILRY s
NON-OWNED AUTCS 1Pt weckdatil}
| PROPCRTY s
[Por accriant]
GARAGE WADILTY AUTD DNLY - £A ACCIENT | 4
Ay O omenthay | SAAE|[S
AUTO ONLY: AGGlS
LABILITY EAGH DCTURRENCE )
[ Jocom [ Joamsunc AGORCTATE :
s
CEDUCTILE s
RETENTION 3 3
WORKERS COMPENSATION ANG
ENPLOTER LIADAITY -ah"'-"—"-'-""‘ - -
i EXECUIWE FACH ACOPS
EXCLUDED? X
iyt CL. CSSFABE - EA EMHLOTEN §
smicw £.L INSEASE - FOUCY LT | 3
MMt
TLICAPTIGN OF GPERATIONS | LOCATIONS ] VEICLES | DACLUSIONS ADBLD BY CROORBGMGNT | SFECIAL

CERTIFICATE HOLDER

CANCE_I.#A‘HDN

PALMBEO

Paln Beach County
Attozneay's Offica

301 R®. Olive Avenue
West Falas Beach FL 33401

SHOULD ANY OF THE ADGVE IUSCRIDED POLICIES B2 CANGELLED DEFGRT THE DXPIRATION
DATE THCRIDF, THG ISSUING INSURSR WAL ENGEAVOR TO MAlL, 1O¥ _ pavswriTTEN
NOTICE 0 THE CARTIFICATR HOLDER NARED TO THE LEFT, BUT FAILURS TO 00 S0 SHALL
IMPOGG NO GOLIGATION OR LIABILITY GF ANY KIND UPN THT INSURER, ITS AGENTS OR
RGPRESUNTATIVES.

PR HLTT

"ACORD 28 (2001/08)

© ACORD CORPORATION 1968 .
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-

IMPORTANT

If the certificate holder is an ADDITIONAL INSURED, the policyfies) must be endorsed. A statement
on this ceriificale doas not confer rights to the certificale holder In leu of such endorsement(s).

if SUBROGATION IS WAIVED, subject to the lerms and conditions of the policy, certain policies may
require an endorsement. A stalement on this certificate does not confer rights to the certificate
holder in lieu of such endorsemant(s).

DISCLAIMER

The Certificate of Insurance on the reverse side of this form does not constitute a contract between
the Issuing Insurer(s), authorized reprasentative or producer, and the certificale holder, nor does it
affirmatively or negatively amend, extend or alter the coverage afforded by the pelicies listed thereon,

ACORD 285 (2004/08)




