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====================================================-------======= 
I. EXECUTIVE BRIEF 

Motion and Title: Staff recommends motion to approve and authorize: A License 
Agreement with Whippoorwill Homeowners Association on Dillman Road to allow a card 
reader to remain within the public right-of-way, until such time as that portion of Dillman 
Road is abandoned. 

SUMMARY: The card reader for the gate that was constructed on Dillman Road was 
incorrectly placed on that portion of Dillman Road maintained by Palm Beach County. 
Until such time as that portion of Dillman Road is made private, staff is recommending 
that a License Agreement be executed so the homeowners can utilize the gate. 

District 6 (PK) 

Background and Justification: The Board of County Commissioners, at their 
meeting on July 12, 2005, in conjunction with the Municipal Street Taxing Unit (MSTU) 
for Dillman Road, directed the Engineering Department to proceed with abandoning the 
public's interest in a portion of the reconstruction of Dillman Road. The abandonment 
was desired by the residents of the adjoining Whippoorwill Lakes community to install a 
gated access. The card reader for the gate was incorrectly constructed on that portion 
of Dillman Road that was not abandoned. Card readers are not permitted within public 
roads. Until such time as that portion of Dillman Road is made private, staff is 
recommending that a Licensing Agreement be executed so the homeowners can utilize 
the gate. Palm Beach County (County) now has liability for accidents which may occur 
on the road where the card reader exists. · 

Attachments: 

1. Location sketch 
2. License Agreement 
3. Certificate of Liability Insurance 

=============================================================== 
Recommended by: ______________________ _ 

Division Director Date 

Approved by: t6 T. tJM 
J County Engineer 
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ate 

f:\land_dev\board actions\misc-bdactions\2009\dillman-road-licenses agreement.doc 



II. FISCAL IMPACT ANALYSIS 

A. Five Year Summary of Fiscal Impact 

Fiscal Years 2010 2011 2012 2013 Capital Expenditures -0- -0- -0- -0-Operating Costs -0- -0- -0- -0-External Revenues (1100} ,11og1 (1100} 11100} Program Income (County) -0- -0- -0- -0-In-Kind Match (County) -0- -0- -0- -0-NET FISCAL IMPACT j/-11100} 11100} (1100} ($100} 
# ADDITIONAL FTE 
POSITIONS (Cumulative) 

la Item Included in Current Budget? Yea No x . Budget Acct No.: Fund 35()0 Dept. aog Unit 8005 Revenue 
B. Recommended Sources of Funds/Summary of Fiscal Impact: Transportation Improvement Fund 
Right-of-Way/Miscellaneous Revenue 

2014 
-0-
-0-

11100} 
-0-
-0-

($100} 

6999 

C. Departmental Fiscal Review: --•---.iaaJ'nA.1.W.nl.-y jll"l~,.....1~·v .... J _______ _ 

Ill. REVIEW COMMENTS 

A. OFMB Fiscal and/or Contract Dev. and Control Comments: ~ Wl~~l,,(,L 1-1~.l.fl'rLVIA A'kCJ~., 1-xe- 1vW.., ~j {jl! fvlo( . CL~· 
\ . I __ ,.,, 

~l.#1 L OFIIB ~~" e:;pi~ 
~ B. Approved aa to Form 

and Legal Sufficiency: 

C. Other Department Review: 

Department Director 

'!'bi& ittm complies with current 
Couaty policies. 

This summary ia not to be used as a basis for payment. 
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DILLMAN ROAD LICENSE AGREEMENT 

LOCATION SKETCH 
N 



LICENSE 

This will serve as a license and authorization (hereinafter the "License") by Palm Beach County 
(hereinafter the "County") for Whippoorwill Homeowners Association, Inc. (hereinafter the 
"Association") to maintain and operate the card reader island on Di11man Rd. Please see 
Attachment 1, attached hereto and made a part hereof, subject to and conditioned upon the 
following: 

1. This License is granted for the purpose of allowing the members of the 
Association to maintain a card reader island in whole or in part on the County's Right-of-Way as 
of August 25, 2009. The use of the island and card reader shall be limited to residential purposes 
for the association members and their guests. The Association shall pay $100.00 per year to the 
County for this License. 

2. The Association shall maintain at its sole cost and expense the installation and 
maintenance of the card reader in a manner acceptable to the County. The Association shall 
neither make nor cause to make any additions or modifications to the right-of-way that are not 
required for ordinary maintenance of the aforementioned card reader island or safety purposes 
without the prior written consent of the County Engineer or his deputy. 

3. The existence and use of the card reader island shall not interfere with or be a 
sight obstruction for the public traveling on Dillman Rd., nor cause damage to or interfere with 
maintenance of Dillman Rd. 

4. This License is personal to the Association and may not be assigned or 
transferred. 

5. At all times during its use of the property covered by this License, the Association 
agrees to comply with all laws and ordinances, orders, rules, regulations and requirements of all 
governmental authority which may be applicable to the property. 

6. The Association expressly understands and agrees that the rights and privileges 
herein set out in the License are granted only to the extent of the County's rights, title and interest 
in the Right-of-Way and used by Association. The Association shall indemnify and hold the 
County harmless from any and all claims, liability, losses or causes of action which may arise out 
of the performance of this License. The Association will at all times assume all risks and further 
will protect, defend, reimburse, indemnify and save the County harmless from and against any 
and all claims, liability, expense, loss, costs, fine, and damage (including attorney's fees) of 
every kind and character by reason of the exercise or attempted exercise by the Association of 
the aforesaid rights and privileges regardless of the apportionment of negligence of the parties 



involved. Further the Association agrees to indemnify the County for the County's own 
negligence arising out of this License. Said indemnification shall include all contractors, sub
contractors, or anyone acting for, on behalf of, or at the request of the Association. The 
Association recognizes the broad nature of this indemnification and hold harmless clause and 
voluntarily makes this covenant and expressly acknowledges the receipt of valuable 
consideration provided by the County in support of this indemnification in accordance with the 
laws of Florida. 

7. Except as otherwise provided herein any notice under this License shall be in 
writing and sent by U.S. Mail as follows: 

and to 

TO THE COUNTY: 

TO THE ASSOCIATION: 

K. S. Rogers, P .E., Director of 
Land Development Division 
Palm Beach County Engineering Department 
2300 North Jog Road 
West Palm Beach, Florida 33411 

Mark Pignato, as President of 
Whippoorwill Homeowners' Association, Inc. 
c/o Davenport Property Management 
6620 Lake Worth Rd., Suite F 
Lake Worth, FL 33467 

Ramsay J. Bulkeley, Esq. 
Casey Ciklin Lubitz Martens & O'Connell 
515 N. Flagler Dr., Suite 1700 
West Palm Beach, Florida 33401 

8. This License contains the entire agreement of the parties and may only be 
modified by a written amendment signed by both parties. 

9. This License shall be governed by Florida Law. Any legal action arising out of 
this License shall be brought in a court of competent jurisdiction in Palm Beach County, Florida. 

10. This license may be revoked by: 

(a) The Association's breech which is uncured after thirty (30) days written notice to 
the Association. 

(b) Written notice from the County Engineer. The County may revoke this License 
upon six ( 6) months notice to the Association without cause. · 



11. This license shall automatically tennioate once the Right-of-Way where the card 
reader and island are located is formally abandoned. 

12. In the event of an emergency as determined in the sole discretion of the County 
Engineer involving the health, safety and welfare of the County, this License may be tennioated 
or suspended immediately. The County Engineer or his deputy shall notify the Association in a 
manner and time appropriate to the circumstances of the emergency, if possible. The 
Association agrees to vacate or cooperate in vacating the Right-of-Way consistent with such 
notice. If the County Engineer notifies the Association that the emergency requiring a 
suspension of this License has ended, this License will continue according to its terms. 

IN WITNESS WHEREOF, the parties hereto have caused this instrument to be 
executed by their respective officials thereto duly authorized. 

ATTEST: 

ATTEST: 

Sharon R. Bock, Clerk & Comptroller 

By: -----------
Clerk 

[SEAL] 

APPROVED AS TO FORM 
AND LEGAL SUFFICIENCY 

County Attorney 

WHIPPOORWILL HOMEOWNERS' 

ASSOCIATI~ 

B~~--

Dated: te>/tc.( C!> ?( 
[ l 

PALM BEACH COUNTY, FLORIDA 

By: ----------
, Chairman 

Board of County Commissioners 
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IMPORTANT 

If the certlftcale holder Is an A00n"IONAL INSURED, the polley{lesJ must be endorsed. A statement 
on Us certlllcale does not confer rights to the certlncate holder In lieu of such endorsement(s). 

If SUBROGATION IS WAIVED, subject to the tetms and conditions of the policy, certain policies may 
require an endorsemenL A statement on this certtflcate does not confer rfgh&s to the certlfic:ate 
holder In Ueu of such endarsemenl(s). 

DISCLAIMER 

The Certificate of lnsuranc;e on the reverse side of this form does not constitute a contract between 
the l&SUlng lnsurar(s), authorized representative or producer. and the certificate holder, nor daes It 
afflmlallvely or negatively amend, extend ar alter the coverage afforded by the policies listed thereon • 

. . . . . 


