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I. EXECUTIVE BRIEF 

Motion and Title: Staff recommends motion to: (a) approve a contract with Mason Tillman Associates, Ltd. for a Disparity 
Study to assess whether there is disparity in the utilization of Minority and Women-Owned Business Enterprises (M/WBE) in 
contracting in the areas of construction, professional services and goods and services with Palm Beach County for an 
amount not to exceed $749,995 and (b) approve a budget transfer of $749,995 in the general fund from contingency 
reserves. 

Summary: On February 4, 2014 the Board of County Commissioners directed staff to commission a disparity study. 
An RFP was issued and Mason Tillman Associates, Ltd. was determined by the Selection Committee to be the best 
firm to perform the study. The consultant will provide services for up to two (2) years ending upon completion of the 
project. 

The Consultant shall prepare and deliver a comprehensive Disparity Study which is a statistical analysis of the 
availability and utilization of Minority/Women Business Enterprises (M/WBEs) in the industry segments of 
Construction, Horizontal and Vertical (new and replacement); Professional Services Consultants' Competitive 
Negotiation Act (CCNA) and Non-CCNA and Goods and Services/Commodities. The study period shall consist of five 
(5) years (2009-2013) for each industry segment and shall include the use of appropriate quantitative and qualitative 
methodologies. 

During the course of the study the Consultant shall consider relevant statistical, historical, sociological and anecdotal 
evidence and other variables that may have impeded the formation, growth, availability, or utilization of minority-and 
women-owned businesses. The Consultant shall consider use of appropriate methodologies for gathering and 
analyzing anecdotal or qualitative evidence regarding marketplace discrimination and other barriers e.g. public 
hearings, in-depth personal interviews of marketplace participants, surveys and focus groups. Mason Tillman 
Associates, Ltd. has committed to 15.67% S/M/WBE participation on this contract. Countywide (TKF). 

Background and Justification: The solicitation for RFP 14-071/LJ was issued on June 26, 2014. Two amendments 
were issued and the proposal due date was revised and determined to be August 4, 2014. Five proposers responded 
to the solicitation and they are as follows: Mason Tillman Associates, Ltd., MGT of America, Miller3, Griffin & Strong 
and Colette Holt & Associates. Miller3 was deemed non-responsive for failing to submit Addendum #2 which was 
issued on July 28, 2014. The vendor protested the decision and was denied. Subsequently, counsel for Miller3 
requested a hearing before the Special Master and failed to submit the required bond. On August 18, 2014 the 
Selection Committee met and determined that all proposers would offer oral presentation on August 25, 2014. Collette 
Holt & Associates withdrew their proposal for further consideration prior to the scheduled oral presentations. On 
August 25, 2014 after hearing the proposals of the remaining three proposers, the Selection Committee unanimously 
ranked the proposers as follows: 1st Mason Tillman Associates; 2nd MGT of America and 3rct Griffin & Strong. 

Attachments: 

1. 
2. 
3. 

Recommended by: 

Approved By: 

Mason Tillman Associates, Ltd. Contract 
Appendix E - Disclosure of Ownership Interests RFP No.14-071/LJ 
Budget Transfer 

\/e'rdenia C. Bal<er, Deputy County Administrator 



II. FISCAL IMPACT ANALYSIS 

A. Five Year Summary of Fiscal Impact: 

Fiscal Years 
Capital Expenditures 
Operating Costs 
External Revenues 
Program Income (County) 
In-Kind Match (County) 

NET FISCAL IMPACT 

# ADDITIONAL FTE 
POSITIONS (Cumulative) 

2015 2016 

$749,995 

$749,995 

Is Item Included In Current Budget? Yes __ 

Budget Account No.: Fund 

C. Department Fiscal Review: 

2017 

No.~ 

Dept. 

Ill. REVIEW COMMENTS 

A. 

B. 

C. Approved as to terms and conditions: 

This summary is not to be used as a basis for payment. 

2018 2019 

Unit Object 



CONTRACT FOR 
Palm Beach County Disparity Study 

(Contract No. 14-071/LJ) 

This Contract No. 14-071/LJ is made as of this ___ day of _________ , 
2014, by and between Palm Beach County, a political subdivision of the State of 
Florida, by and through its Board of Commissioners, hereinafter referred to as the 
COUNTY, and Mason Tillman Associates, Ltd., located at 1999 Harrison Street, Suite 
1440, Oakland, CA 94612-4710, a corporation authorized to do business in the State of 
Florida, hereinafter referred to as the CONSULTANT. 

In consideration of the mutual promises contained herein, the COUNTY and the 
CONSUL TANT agree as follows: 

ARTICLE 1 - SERVICES 

The CONSULTANT's responsibility under this Contract is to conduct a study to 
determine if there is a disparity between the number of minority- and women-owned 
businesses that are ready, willing, and able to perform construction, professional 
services, and goods and services contracts to Palm Beach County and provide such 
study to the Office of Small Business Assistance in accordance with Exhibit A, Scope of 
Work/Services, and Exhibit B, CONSULTANT's proposal dated August 4, 2014, both of 
which are attached hereto and incorporated herein. 

The COUNTY's representative/liaison during the performance of this Contract shall be 
Tonya D. Johnson, Director, Office of Small Business Assistance, telephone number 
(561) 616-6840 or designee. 

The CONSULTANT's representative/liaison during the performance of this Contract 
shall be Eleanor Mason Ramsey, Ph.D., President, telephone number (510) 835-9012. 

ARTICLE 2 - ORDER OF PRECEDENCE 

Conflicting provisions hereof, if any, shall prevail in the following descending order of 
precedence: (1) the provisions of the Contract, including Exhibit A; (2) the provisions of 
RFP No. 14-071/LJ and all Amendments thereto, which are incorporated into and made 
a part of this Contract; (3) Exhibit B, CONSUL TANT's proposal dated August 4, 2014; 
and (4) all other documents, if any, cited herein or incorporated herein by reference. 

ARTICLE 3 - SCHEDULE 

The CONSULTANT shall commence services on October 22, 2014, and complete all 
services upon completion of the project or October 21, 2016, whichever occurs first. 

Reports and other items shall be delivered and/or completed in accordance with Exhibit 
A. 
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ARTICLE 4-PAYMENTS TO CONSULTANT 

A The total amount to be paid by the COUNTY under this Contract for all services 
and materials, not including expert witness and litigation support, shall not 
exceed a total contract amount of Seven Hundred Forty-Nine Thousand Nine 
Hundred Ninety-Five Dollars and no cents ($749,995.00). Expert witness fees 
and litigation support, if necessary and requested by the COUNTY, shall be paid 
at a rate of Two Hundred Twenty-Five Dollars and no cents ($225.00) per hour. 

The CONSULTANT shall notify the COUNTY's representative, in writing, when 
ninety percent (90%) of the "not-to-exceed amount" has been reached. The 
CONSUL TANT will bill the COUNTY on a monthly basis, or as otherwise 
provided, at the amounts set forth in Exhibit B for services rendered toward the 
completion of the Scope of Work/Services. Where incremental billings for 
partially completed items is permitted, the total billings shall not exceed the 
estimated percentage of completion as of the billing date. 

B. Invoices received from the CONSULTANT pursuant to this Contract will be 
reviewed and approved by the COUNTY's representative, indicating that services 
have been rendered in conformity with the Contract. Approved invoices will be 
sent to the Finance Department for payment. Invoices will normally be paid 
within thirty (30) days following the COUNTY representative's approval. 

C. All requests for payment of travel expenses eligible for reimbursement under the 
terms of this Contract shall include copies of paid receipts, invoices, or other 
documentation acceptable to the COUNTY's Finance Department. Such 
documentation shall be sufficient to establish that the expense was actually 
incurred and necessary in the performance of the Scope of Work described in 
this Contract. Any travel, per diem, mileage, meals, or lodging expenses, which 
may be reimbursable under the terms of this Contract, will be paid in accordance 
with the rates and conditions set forth in Section 112.061, Florida Statutes. 

D. Final Invoice: In order for both parties herein to close their books and records, 
the CONSUL TANT will clearly state "final invoice" on the CONSUL TANT's 
final/last billing to the COUNTY. This shall constitute CONSUL TANT's 
certification that all services have been properly performed and all charges and 
costs have been invoiced to the COUNTY. Any further charges, if not properly 
included on this final invoice, are waived by the CONSULTANT. 

ARTICLE 5 - PALM BEACH COUNTY OFFICE OF THE INSPECTOR GENERAL 
AUDIT REQUIREMENTS 

Pursuant to Palm Beach County Code, Section 2-421 - 2-440, as amended, Palm 
Beach County's Office of Inspector General is authorized to review past, present and 
proposed COUNTY contracts, transactions, accounts, and records. The Inspector 
General's authority includes, but is not limited to, the power to audit, investigate, 
monitor, and inspect the activities of entities contracting with the COUNTY, or anyone 
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acting on their behalf, in order to ensure compliance with contract requirements and to 
detect corruption and fraud. Failure to cooperate with the Inspector General or 
interfering with or impeding any investigation shall be a violation of Palm Beach County 
Code, Section 2-421 - 2-440, and punished pursuant to Section 125.69, Florida 
Statutes, in the same manner as a second degree misdemeanor. 

ARTICLE 6 -TRUTH-IN-NEGOTIATION CERTIFICATE 

Signature of this Contract by the CONSUL TANT shall also constitute the execution of a 
truth-in-negotiation certificate certifying that the wage rates, over-head charges, and 
other costs used to determine the compensation provided for in this Contract are 
accurate, complete, and current as of the date of the Contract and no higher than those 
charged the CONSUL TANT's most favored customer for the same or substantially 
similar service. 

The said rates and costs shall be adjusted to exclude any significant sums should the 
COUNTY determine that the rates and costs were increased due to inaccurate, 
incomplete, or noncurrent wage rates or due to inaccurate representation(s) of fees paid 
to outside contractors. The COUNTY shall exercise its rights under this Article 6 within 
three (3) years following final payment. 

ARTICLE 7 - TERMINATION 

This Contract may be terminated by the CONSUL TANT upon sixty (60) days prior 
written notice to the COUNTY in the event of substantial failure by the COUNTY to 
perform in accordance with the terms of this Contract through no fault of the 
CONSULTANT. It may also be terminated, in whole or in part, by the COUNTY, with 
cause upon five (5) business days written notice to the CONSULTANT or without cause 
upon ten (10) business days written notice to the CONSUL TANT. Unless the 
CONSULTANT is in breach of this Contract, the CONSULTANT shall be paid for 
services rendered to the COUNTY's satisfaction through the date of termination. After 
receipt of a Termination Notice, except as otherwise directed by the COUNTY, in 
writing, the CONSULTANT shall: 

1. Stop work on the date and to the extent specified. 

2. Terminate and settle all orders and subcontracts relating to the 
performance of the terminated work. 

3. Transfer all work in process, completed work, and other materials related 
to the terminated work to the COUNTY. 

4. Continue and complete all parts of the work which have not been 
terminated. 
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ARTICLE 8 - PERSONNEL 

The CONSUL TANT represents that it has, or will secure at its own expense, all 
necessary personnel required to perform the services under this Contract. Such 
personnel shall not be employees of, or have any contractual relationship with, the 
COUNTY. 

All of the services required hereinunder shall be performed by the CONSULTANT, or 
under its supervision, and all personnel engaged in performing the services shall be 
fully qualified and, if required, authorized or permitted under state and local law to· 
perform such services. 

Any changes or substitutions in the CONSULT ANT's key personnel, as may be listed in 
Exhibit B, attached hereto and incorporated herein, must be made known to the 
COUNTY's representative and written approval must be granted by the COUNTY's 
representative before said change or substitution can become effective. 

The CONSULTANT warrants that all services shall be performed by skilled and 
competent personnel to the highest professional standards in the field. 

All of the CONSULTANT's personnel (and all subcontractors) will comply with all 
COUNTY requirements governing conduct, safety, and security while on COUNTY 
premises. 

ARTICLE 9 - CRIMINAL HISTORY RECORDS CHECK 

The CONSULTANT, CONSULTANT'S employees, subcontractors of CONSULTANT 
and employees of subcontractors shall comply with Palm Beach County Code, Section 
2-371 - 2-377, the Palm Beach County Criminal History Records Check Ordinance 
("Ordinance"), for unescorted access to critical facilities ("Critical Facilities") or criminal 
justice information facilities ("CJI Facilities") as identified in Resolution R-2003-1274, as 
amended. The CONSUL TANT is solely responsible for understanding the financial, 
schedule, and/or staffing implications of this Ordinance. Further, the CONSUL TANT 
acknowledges that its Contract price includes any and all direct or indirect costs 
associated with compliance with this Ordinance, except for the applicable FDLE/FBI 
fees that shall be paid by the COUNTY. 

This Contract may include sites and/or buildings which have been designated as either 
"critical facilities" or "criminal justice information facilities" pursuant to the Ordinance and 
Resolution R-2003-1274, as amended. COUNTY staff representing the COUNTY 
department will contact the CONSUL TANT(s) and provide .specific instructions for 
meeting the requirements of this Ordinance. Individuals passing the background check 
will be issued a badge. The CONSUL TANT shall make every effort to collect the 
badges of its employees and its subcontractors' employees upon conclusion of the 
contract and return them to the COUNTY. If the CONSULTANT or its subcontractor(s) 
terminates an employee who has been issued a badge, the CONSULTANT must notify 
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the COUNTY within two (2) hours. At the time of termination, the CONSUL TANT shall 
retrieve the badge and shall return it to the COUNTY in a timely manner. 

The COUNTY reserves the right to suspend the CONSULTANT if the CONSULTANT: 
1) does not comply with the requirements of County Code Section 2-371 through 2-377, 
as amended; 2) does not contact the COUNTY regarding a terminated CONSULTANT 
employee or subcontractor employee within the stated time; or 3) fails to make a good 
faith effort in attempting to comply with the badge retrieval policy. 

ARTICLE 10 - SMALL BUSINESS ENTERPRISES SUBCONTRACTING 

The COUNTY reserves the right to accept the use of a subcontractor, or to reject the 
selection of a particular subcontractor, and to inspect all facilities of any subcontractors 
in order to make a determination as to the capability of the subcontractor to perform 
properly under this Contract. The CONSULTANT is encouraged to seek additional 
small business enterprises for participation in subcontracting opportunities. If the 
CONSULT ANT uses any subcontractors on this project, the following provisions of this 
Article shall apply: 

~ 

If a subcontractor fails to perform or make progress, as required by this Contract, and it 
is necessary to replace the subcontractor to complete the work in a timely fashion, the 
CONSUL TANT shall promptly do so, subject to acceptance of the new subcontractor by 
the COUNTY. 

A. The Palm Beach County Board of County Commissioners has established a 
minimum goal for SBE participation of 15% on all County solicitations. 

B. The CONSULT ANT agrees to abide by all provisions of the Palm Beach County 
Code establishing the SBE Program, as amended, and understands that failure 
to comply with any of the requirements will be considered a breach of contract. 

C. The CONSULTANT incorporates Schedule 1 List of proposed SBE-M/WBE 
Prime/Subcontractors) and Schedule 2 (Letter of Intent) attached hereto and 
made a part hereof, the names, addresses, scope of work, percentage and/or 
dollar value of the SBE-M/WBE participation on Schedule 1 and the Letter of 
Intent, Schedule 2, signed by each of the listed SBE-M/WBE sub-consultants on 
Schedule 1 agreeing to perform the contract at the listed percentage and/or 
dollar value. 

The CONSUL TANT understands that each SBE firm utilized on this contract 
must be certified by Palm Beach County in order to be counted toward the SBE 
participation goal. 

D. The CONSUL TANT understands that it is the responsibility of the Office of Small 
Business Assistance (OSBA) to monitor compliance with the SBE Ordinance 
requirements. In that regard, the CONSUL TANT agrees to furnish progress 
payment reports to both parties on the progress of the SBE-M/WBE participation 
on each pay application submitted. 

5 



E. The CONSUL TANT further agrees to provide OSBA with a copy of their contract 
with the SBE sub-consultant or any other related documentation upon request. 

F. After contract award, the successful CONSUL TANT will only be permitted to 
replace a certified SBE subcontractor who is unwilling or unable to perform. 
Such substitution must be done with other certified SBEs in order to maintain the 
proposed SBE percentages submitted with the proposal. Requests for 
substitutions must be submitted to the department issuing the Request for 
Proposal and the OSBA. 

G. The CONSULTANT understands that it is prohibited from making any 
agreements with an SBE in which the SBE promises not to provide sub 
consultant quotations to other proposers or potential proposers. 

H. The CONSUL TANT agrees to maintain all relevant records and information 
necessary to document compliance with the Palm Beach County Code and will 
allow the COUNTY to inspect such records. 

ARTICLE 11 - FEDERAL AND STATE TAX 

The COUNTY is exempt from payment of Florida State Sales and Use Taxes. The 
COUNTY will provide an exemption certificate submitted by the CONSULTANT. The 
CONSUL TANT shall not be exempted from paying sales tax to its suppliers for 
materials used to fulfill contractual obligations with the COUNTY, nor is the 
CONSUL TANT authorized to use the COUNTY's Tax Exemption Number in securing 
such materials. 

The CONSULTANT shall be responsible for payment of its own and its share of its 
employees' payroll, payroll taxes, and benefits with respect to this Contract. 

ARTICLE 12-AVAILABILITY OF FUNDS 

The COUNTY's performance and obligation to pay under this Contract is contingent 
upon an annual appropriation for its purpose by the Board of County Commissioners. 

ARTICLE 13 - INSURANCE REQUIREMENTS 

It shall be the responsibility of the CONSUL TANT to provide initial evidence of the 
following minimum amounts of insurance coverage to: 

Palm Beach County 
c/o Insurance Tracking Services, Inc. (ITS) 
P.O. Box 20270 
Long Beach, CA 90801 

Subsequently, the CONSULTANT shall, during the term of the Contract, and prior to 
each renewal thereof, provide such evidence to ITS at pbc@instracking.com or fax 
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(562) 435-2999, which is Palm Beach County's insurance management system, prior to 
the expiration date of each and every insurance required herein. 

The CONSUL TANT shall, on a primary basis and at its sole expense, maintain in full 
force and effect, at all times during the life of this Contract, insurance coverages and 
limits (including endorsements) as described herein. Failure to maintain the required 
insurance will be considered default of the Contract. The requirements contained 
herein, as well as COUNTY's review or acceptance of insurance maintained by 
CONSULTANT, are not intended to and shall not in any manner limit or qualify the 
liabilities and obligations assumed by CONSUL TANT under the Contract. 
CONSUL TANT agrees to notify the COUNTY with at least ten (10) days prior notice of 
any cancellation, non-renewal or material change to the insurance coverages. Further, 
CONSUL TANT shall agree that all insurance coverage required herein shall be 
provided by CONSULT ANT to COUNTY on a primary basis. 

A. Commercial General Liability: CONSUL TANT shall maintain Commercial 
General Liability at a limit of liability not less than $500,000 Each Occurrence. 
Coverage shall not contain any endorsement(s) excluding Contractual Liability or 
Cross Liability. 

B. Business Auto Liability: CONSUL TANT shall maintain Business Auto Liability 
at a limit of liability not less than $500,000 Each Occurrence for all owned, non
owned, and hired automobiles. In the event CONSUL TANT owns no 
automobiles, the Business Auto Liability requirement shall be amended allowing 
CONSUL TANT to maintain only Hired & Non-Owned Auto Liability. If vehicles 
are acquired throughout the term of the contract, CONSUL TANT agrees to 
purchase "Owned Auto" coverage as of the date of acquisition. This amended 
requirement may be satisfied by way of endorsement to the Commercial General 
Liability, or separate Business Auto coverage form. 

C. Workers' Compensation Insurance & Employer's Liability: CONSUL TANT 
shall maintain Workers' Compensation & Employer's Liability in accordance with 
Florida Statute Chapter 440. 

D. Professional Liability: CONSULTANT shall maintain Professional Liability, or 
equivalent Errors & Omissions Liability, at a limit of liability not less than 
$1,000,000 Per Occurrence. When a self-insured retention (SIR) or deductible 
exceeds $10,000, COUNTY reserves the right, but not the obligation, to review 
and request a copy of CONSUL TANT's most recent annual report or audited 
financial statement. For policies written on a "Claims-Made" basis, 
CONSUL TANT warrants the Retroactive Date equals or preceded the effective 
date of this Contract. In the event the policy is canceled, non-renewed, switched 
to an Occurrence Form, retroactive date advanced, or any other event triggering 
the right to purchase a Supplement Extended Reporting Period (SERP) during 
the life of this Contract, CONSULTANT shall purchase a SERP with a minimum 
reporting period not less than three (3) years. The requirement to purchase a 
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SERP shall not relieve the CONSULTANT of the obligation to provide 
replacement coverage. The Certificate of Insurance providing evidence of the 
purchase of this coverage shall clearly indicate whether coverage is provided on 
an "occurrence" or "claims - made" form. If coverage is provided on a "claims -
made" form the Certificate of Insurance must also clearly indicate the "retroactive 
date" of coverage. 

E. Additional Insured Clause: Except as to Business Auto, Workers' 
Compensation and Employer's Liability (and Professional Liability, when 
applicable) the Certificate(s) of Insurance shall clearly confirm that coverage 
required by the Contract has been endorsed to include Palm Beach County as 
an Additional Insured. 

F. Waiver of Subrogation: CONSULTANT hereby waives any and all rights of 
Subrogation against the COUNTY, its officers, employees and agents for each 
required policy. When required by the insurer, or should a policy condition not 
permit an insured to enter into a pre-loss agreement to waive subrogation without 
an endorsement, then CONSUL TANT shall notify the insurer and request the 
policy be endorsed with a Waiver of Transfer of Rights of Recovery Against 
Others, or its equivalent. This Waiver of Subrogation requirement shall not apply 
to any policy which includes a condition to the policy specifically prohibiting such 
an endorsement or voids coverage should CONSULTANT enter into such an 
agreement on a pre-loss basis. 

G. Certificates of Insurance: Within forty-eight (48) hours of the COUNTY's 
request to do so, the CONSULTANT shall deliver to the COUNTY via the 
Insurance Company/Agent a signed Certificate(s} of Insurance evidencing that all 
types and amounts of insurance coverages required by this Contract have been 
obtained and are in full force and effect. During the term of the Contract and 
prior to each subsequent renewal thereof, the CONSULTANT shall provide this 
evidence to ITS at pbc@instracking.com or fax (562) 435-2999, which is Palm 
Beach County's insurance management system, prior to the expiration date of 
each and every insurance required herein. Said Certificate(s) of Insurance shall, 
to the extent allowable by the insurer, include a minimum thirty (30) day 
endeavor to notify due to cancellation (10 days for nonpayment of premium} or 
non-renewal of coverage. 

H. Umbrella or Excess Liability: If necessary, CONSUL TANT may satisfy the 
minimum limits required above for either Commercial General Liability, Business 
Auto Liability, and Employer's Liability coverage under Umbrella or Excess 
Liability. The Umbrella or Excess Liability shall have an Aggregate limit not less 
than the highest "Each Occurrence" limit for either Commercial General Liability, 
Business Auto Liability, or Employer's Liability. The COUNTY shall be specifically 
endorsed as an "Additional Insured" on the Umbrella or Excess Liability, unless 
the Certificate of Insurance notes the Umbrella or Excess Liability provides 
coverage on a "Follow-Form" basis. 
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I. Right to Revise or Reject: COUNTY, by and through its Risk Management 
Department in cooperation with the contracting/monitoring department, reserves 
the right to review, modify, reject, or accept any required policies of insurance, 
including limits, coverages, or endorsements, herein from time to time throughout 
the term of this Contract. COUNTY reserves the right, but not the obligation, to 
review and reject any insurer providing coverage because of its poor financial 
condition or failure to operate legally. 

ARTICLE 14- INDEMNIFICATION 

CONSUL TANT shall protect, defend, reimburse, indemnify and hold COUNTY, its 
agents, employees and elected officials harmless from and against any and all claims, 
liability, loss, expense, cost, damages, or causes of action of every kind or character, 
including attorney's fees and costs, whether at trial or appellate levels or otherwise, 
arising during and as a result of their performance of the terms of this Contract or due to 
the acts or omissions of CONSUL TANT. 

ARTICLE 15 - SUCCESSORS AND ASSIGNS 

The COUNTY and the CONSULTANT each binds itself and its partners, successors, 
executors, administrators and assigns to the other party of this Contract and to the 
partners, successors, executors, administrators and assigns of such other party, in 
respect to all covenants of this Contract. Except as above, neither the COUNTY nor the 
CONSUL TANT shall assign, sublet, convey, or transfer its interest in this Contract, 
without the prior written consent of the other. Nothing herein shall be construed as 
creating any personal liability on the part of any officer or agent of the COUNTY, nor 
shall it be construed as giving any rights or benefits hereunder to anyone other than the 
COUNTY and the CONSULTANT. 

ARTICLE 16 - REMEDIES 

This Contract shall be governed by the laws of the State of Florida. Any and all legal 
action necessary to enforce the Contract will be held in Palm Beach County. No 
remedy herein conferred upon any party is intended to be exclusive of any other 
remedy, and each and every such remedy shall be cumulative and shall be in addition 
to every other remedy given hereunder now or hereafter existing at law, or in equity, by 
statute or otherwise. No single or partial exercise by any party of any right, power, or 
remedy hereunder shall preclude any other or further exercise thereof. 

No provision of this Contract is intended to, or shall be construed to, create any third 
party beneficiary or to provide any rights to any person or entity not a party to this 
Contract, including but not limited to any citizen or employees of the COUNTY and/or 
CONSULTANT. 

ARTICLE 17 - CONFLICT OF INTEREST 

The CONSULTANT represents that it presently has no interest and shall acquire no 
interest, either direct or indirect, which would conflict in any manner with the 
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performance or services required hereunder, as provided for in Chapter 112, Part 111, 
Florida Statutes and the Palm Beach County Code of Ethics. The CONSUL TANT 
further represents that no person having any conflict of interest shall be employed for 
said performance or services. 

The CONSUL TANT shall promptly notify the COUNTY's representative, in writing, by 
certified mail, of all potential conflicts of interest for any prospective business 
association, interest or other circumstance which may influence, or appear to influence, 
the CONSUL TANT's judgment or quality of services being provided hereunder. Such 
written notification shall identify the prospective business association, interest or 
circumstance, the nature of work that the CONSULTANT may undertake and request an 
opinion of the COUNTY as to whether the association, interest or circumstance would, 
in the opinion of the COUNTY, constitute a conflict of interest if entered into by the 
CONSUL TANT. The COUNTY agrees to notify the CONSUL TANT of its opinion by 
certified mail within thirty (30) days of receipt of notification by the CONSULTANT. If, in 
the opinion of the COUNTY, the prospective business association, interest or 
circumstance would not constitute a conflict of interest by the CONSULTANT, the 
COUNTY shall so state in the notification and the CONSUL TANT shall, at its option, 
enter into said association, interest or circumstance and it shall be deemed not in 
conflict of interest with respect to services provided to the COUNTY by the 
CONSUL TANT under the terms of this Contract. 

ARTICLE 18 - EXCUSABLE DELA VS 

The CONSULTANT shall not be considered in default by reason of any failure in 
performance if such failure arises out of causes reasonably beyond the control of the 
CONSUL TANT, or its subcontractor(s), and without their fault or negligence. Such 
causes include, but are not limited to: acts of God; force majeure; natural or public 
health emergencies; labor disputes; freight embargoes; and abnormally severe and 
unusual weather conditions. 

Upon the CONSUL TANT's request, the COUNTY shall consider the facts and extent of 
any failure to perform the work; and, if the CONSULTANT's failure to perform was 
without it or its subcontractors' fault or negligence, the Contract Schedule and/or any 
other affected provision of this Contract shall be revised accordingly, subject to the 
COUNTY's rights to change, terminate, or stop any or all of the work at any time. 

ARTICLE 19 - ARREARS 

The CONSULTANT shall not pledge the COUNTY's credit or make it a guarantor of 
payment or surety for any contract, debt, obligation, judgment, lien, or any form of 
indebtedness. The CONSUL TANT further warrants and represents that it has no 
obligation or indebtedness that would impair its ability to fulfill the terms of this Contract. 
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ARTICLE 20 - DISCLOSURE AND OWNERSHIP OF DOCUMENTS 

The CONSUL TANT shall deliver to the COUNTY's representative for approval and 
acceptance, and before being eligible for final payment of any amounts due, all 
documents and materials prepared by and for the COUNTY under this Contract. 

To the extent allowed by Chapter 119, Florida Statutes, all written and oral information 
not in the public domain or not previously known, and all information and data obtained, 
developed, or supplied by the COUNTY, or at its expense, will be kept confidential by 
the CONSULTANT and will not be disclosed to any other party, directly or indirectly, 
without the COUNTY's prior written consent, unless required by a lawful court order. All 
drawings, maps, sketches, programs, data bases, reports and other data developed or 
purchased under this Contract for the COUNTY, or at the COUNTY's expense, shall be 
and remain the COUNTY's property and may be reproduced and reused at the 
discretion of the COUNTY. 

All covenants, agreements, representations and warranties made herein, or otherwise 
made in writing by any party pursuant hereto, including but not limited to any 
representations made herein relating to disclosure or ownership of documents, shall 
survive the execution and delivery of this Contract and the consummation of the 
transactions contemplated hereby. 

ARTICLE 21 - INDEPENDENT CONSUL TANT RELATIONSHIP 

The CONSULT ANT is, and shall be, in the performance of all work, services, and 
activities under this Contract, an Independent Contractor and not an employee, agent, 
or servant of the COUNTY. All persons engaged in any of the work or services 
performed pursuant to this Contract shall at all times, and in all places, be subject to the 
CONSULT ANT's sole direction, supervision, and control. The CONSUL TANT shall 
exercise control over the means and manner in which it and its employees perform the 
work, and in all respects the CONSUL TANT's relationship, and the relationship of its 
employees, to the COUNTY shall be that of an Independent Contractor and not as 
employees or agents of the COUNTY. 

The CONSUL TANT does not have the power or authority to bind the COUNTY in any 
promise, agreement, or representation other than specifically provided for in this 
Contract. 

ARTICLE 22 - CONTINGENT FEE 

The CONSUL TANT warrants that it has not employed or retained any company or 
person, other than a bona fide employee working solely for the CONSULTANT, to solicit 
or secure this Contract and that it has not paid or agreed to pay any person, company, 
corporation, individual, or firm, other than a bona fide employee working solely for the 
CONSUL TANT, any fee, commission, percentage, gift, or any other consideration 
contingent upon or resulting from the award or making of this Contract. 
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ARTICLE 23 - PUBLIC RECORDS, ACCESS AND AUDITS 

The CONSULTANT shall maintain records related to all charges, expenses, and costs 
incurred in estimating and performing the work for at least three (3) years after 
completion or termination of this Contract. The COUNTY shall have access to such 
records as required in this section for the purpose of inspection or audit during normal 
business hours, at the CONSUL TANT's place of business. 

Notwithstanding anything herein to the contrary, as provided under Section 119.0701, 
F.S., where the CONSULTANT: (i) provides a service and (ii) acts on behalf of the 
COUNTY as provided under Section 119.011 (2) F .S., the CONSUL TANT is required 
to: 

1) maintain public records that ordinarily and necessarily would be required by the 
COUNTY in order to perform the service; 

2) provide the public with access to public records on the same terms and 
conditions that the COUNTY would provide the records and at a cost that does 
not exceed the cost provided by Florida law; 

3) ensure that public records that are exempt or confidential and exempt from public 
records disclosure requirements are not disclosed except as authorized by law; 
and 

4) meet all requirements for retaining public records and transfer, at no cost, to the 
COUNTY all public records in possession of the CONTRACTOR upon 
termination of the contract and destroy any duplicate public records that are 
exempt or confidential and exempt from public records disclosure requirements. 
All records stored electronically must be provided to the COUNTY in a format 
that is compatible with the information technology systems of the COUNTY. 

Failure of the CONSUL TANT to comply with these requirements shall be a material 
breach of this Contract. 

ARTICLE 24 - NONDISCRIMINATION 

The CONSUL TANT warrants and represents that all of its employees are treated 
equally during employment without regard to race, color, religion, disability, sex, age, 
national origin, ancestry, marital status, familial status, sexual orientation, gender 
identity and expression, or genetic information. 

ARTICLE 25 - AUTHORITY TO PRACTICE 

The CONSUL TANT hereby represents and warrants that it has, and will continue to 
maintain, all licenses and approvals required to conduct its business; and, that it will, at 
all times, conduct its business activities in a reputable manner. Proof of such licenses 
and approvals shall be submitted to the COUNTY's representative upon request. 
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ARTICLE 26 - SEVERABILITY 

If any term or provision of this Contract or the application thereof to any person or 
circumstances shall, to any extent, be held invalid or unenforceable, the remainder of 
this Contract, or the application of such terms or provision to persons or circumstances 
other than those as to which it is held invalid or unenforceable, shall not be affected, 
and every other term and provision of this Contract shall be deemed valid and 
enforceable to the extent permitted by law. 

ARTICLE 27 - PUBLIC ENTITY CRIMES 

As provided in F.S. 287.132-133, by entering into this Contract or performing any work 
in furtherance hereof, the CONSUL TANT certifies that it, its affiliates, suppliers, 
subcontractors and consultants who will perform hereunder, have not been placed on 
the convicted vendor list maintained by the State of Florida Department of Management 
Services within the thirty-six (36) months immediately preceding the date hereof. This 
notice is required by F.S. 287.133(3)(a). 

ARTICLE 28 - SCRUTINIZED COMPANIES (when contract value is greater than $1 
million) 

As provided in F.S. 287.135, by entering into this Contract or performing any work in 
furtherance hereof, the CONSULTANT certifies that it, its affiliates, suppliers, 
subcontractors and consultants who will perform hereunder, have not been placed on 
the Scrutinized Companies With Activities in Sudan List or Scrutinized Companies With 
Activities in The Iran Petroleum Energy Sector List created pursuant to F.S. 215.473. 

If the COUNTY determines, using credible information available to the public, that a 
false certification has been submitted by CONSULTANT, this Contract may be 
terminated and a civil penalty equal to the greater of $2 million or twice the amount of 
this Contract shall be imposed, pursuant to F.S. 287.135. 

ARTICLE 29 - MODIFICATIONS OF WORK 

The COUNTY reserves the right to make changes in Scope of Work, including 
alterations, reductions therein, or additions thereto. Upon receipt by the CONSUL TANT 
of the COUNTY's notification of a contemplated change, the CONSUL TANT shall, in 
writing: (1) provide a detailed estimate for the increase or decrease in cost due to the 
contemplated change; (2) notify the COUNTY of any estimated change in the 
completion date; and (3) advise the COUNTY if the contemplated change shall affect 
the CONSULTANT's ability to meet the completion dates or schedules of this Contract. 

If the COUNTY so instructs, in writing, the CONSULTANT shall suspend work on that 
portion of the Scope of Work affected by a contemplated change, pending the 
COUNTY's decision to proceed with the change. 
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If the COUNTY elects to make the change, the COUNTY shall initiate a Contract 
Amendment, and the CONSULTANT shall not commence work on any such change 
until such written amendment is signed by the CONSUL TANT and approved and 
executed on behalf of Palm Beach County. 

ARTICLE 30 - NOTICE 

All notices required in this Contract shall be sent by certified mail (return receipt 
requested), hand delivered, or sent by other delivery service requiring signed 
acceptance. If sent to the COUNTY, notices shall be addressed to: 

Kathleen M. Scarlett, Director 
Purchasing, Palm Beach County 
50 South Military Trail, Suite 110 
West Palm Beach, FL 33415 

With a copy to: 

Tonya Davis Johnson, Director 
Office of Small Business Assistance, Palm Beach County 
50 S. Military Trail, Suite 202 
West Palm Beach, FL 33415 

If sent to the CONSUL TANT, notices shall be addressed to: 

Eleanor Mason Ramsey, Ph.D., President 
Mason Tillman Associates, Ltd. 
1999 Harrison Street, Suite 1440 
Oakland, CA 94612-4710 

ARTICLE 31 - ENTIRETY OF CONTRACTUAL AGREEMENT 

The COUNTY and the CONSUL TANT agree that this Contract sets forth the entire 
agreement between the parties, and that there are no promises or understandings other 
than those stated herein. None of the provisions, terms, and conditions contained in the 
Contract may be added to, modified, superseded, or otherwise altered, except by 
written instrument executed by the parties hereto in accordance with Article 29 -
Modifications of Work. 

ARTICLE 32 - REGULATIONS; LICENSING REQUIREMENTS: 

The CONSULTANT shall comply with all laws, ordinances and regulations applicable to 
the services contemplated herein, to include those applicable to conflict of interest and 
collusion. CONSULTANT is presumed to be familiar with all federal, state and local 
laws, ordinances, codes and regulations that may in any way affect the services offered. 
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IN WITNESS WHEREOF, the Board of County Commissioners of Palm Beach County, 
Florida has made and executed this Contract on behalf of the COUNTY and 
CONTRACTOR has hereunto set its hand the day and year above written. 

ATTEST: 
SHARON R. BOCK 
CLERK AND COMPTROLLER 

By: _________ _ 

Deputy Clerk 

Signatur 

· I 1 ~ . -£; le/ 

APPROVED AS TO FORM 
AND LEGAL SUFFICIENCY 

By ___________ _ 

. County Attorney 

APPROVED AS TO TERMS 
AND CONDITIONS 
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PALM BEACH COUNTY 
BOARD OF COUNTY COMMISSIONERS: 

By: ___________ _ 

Priscilla A. Taylor, Mayor 

CONTRACTOR 

Eleanor Mason Ramsey, Ph.D. 
Typed Name 

President 
Title 



EXHIBIT A 
SCOPE OF WORK/SERVICES 

Contract No. 14-071/LJ 

1. PURPOSE OF THE PROJECT 

CONSUL TANT shall conduct a study to determine if there is a disparity between the 
number of minority- and women-owned businesses that are ready, willing, and able to 
perform construction, professional services, and goods and services contracts and the 
numbers of these same business types who are actually participating in these same 
types of contracts with COUNTY; and, if so, whether such disparity can be attributed to 
discrimination. 

2. HISTORY AND BACKGROUND 

In 1989, the United States Supreme Court ruled in City of Richmond vs. J. A. Croson that 
local governments must satisfy the "strict scrutiny" standard prior to considering the use 
of racial classifications in the award of public contracts. As such, any such MBE set
aside programs as applied by the City of Richmond would be unconstitutional under the 
14th Amendment Equal Protection Clause unless the government could demonstrate that 
prior to the enactment of the race-conscious policy that there was a strong basis in 
evidence of ongoing effects of past or present discrimination in the relevant marketplace, 
and that such discrimination formed a compelling interest for the government that 
required its use of racial classifications to remedy those effects. Moreover, the 
government had to show that any such race-conscious remedy was narrowly tailored to 
address the ongoing effects of the identified discrimination. 

Like many jurisdictions across the country, the COUNTY had to re-evaluate its M/WBE 
Program after the Croson decision was rendered. As a result, the COUNTY issued an 
RFP to conduct a disparity study. On October 3, 1989, the Board of County 
Commissioners (BCC) directed staff to negotiate a contract with MGT of America, the 
highest scored respondent to the RFP. That disparity study was completed on January 
17, 1991. 

The 1991 disparity study found that there was significant underutilization of M/WBEs that 
established an inference of discrimination against M/WBEs in the relevant marketplace 
for goods and services purchased by the COUNTY. Combined with other evidence 
collected during the study, including the COUNTY's utilization of prime contractors within 
that discriminatory marketplace, the study found a strong basis in evidence for 
concluding that the COUNTY was a passive participant in the marketplace 
discrimination. 

Based upon the results of the study, the COUNTY revised its M/WBE program to 
narrowly tailor its remedies for the discrimination identified in the study. The program 
ran for approximately ten years and included all M/WBEs regardless of whether they 
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were domiciled in the COUNTY. One aspect of the narrowly tailored program was a 
requirement that the program results be periodically reviewed to determine whether the 
program needed to continue. 

On February 28, 2002, a report was received reviewing the successes and failures of 
the M/WBE program from 1991-2001. Most of the race, ethnic, and gender goals set by 
the COUNTY had been met during this period. Based on the utilization and disparity 
information for COUNTY purchases alone, the COUNTY determined that it did not have 
a sufficiently strong basis in evidence to establish the necessary compelling 
governmental interest to continue a race/gender conscious program. 

The COUNTY transitioned to a race- and gender-neutral Small Business Enterprise 
(SBE) Program on October 1, 2002. This program was designed to meet the needs of 
all small businesses located within Palm Beach County that experienced similar 
challenges when participating in government contracting. This program varied from the 
M/WBE program because of Palm Beach County's domicile requirement that prevented 
vendors from outside of Palm Beach County to qualify as certified small business 
enterprises, and it allowed white males that owned small businesses to participate and 
receive equal treatment under the program if their businesses met the requirements for 
being small. Eligible businesses could retain their M/WBE certification, but preferences 
were not awarded on this basis except in the area of Consultants' Competitive 
Negotiation Act (CCNA) contracting for professional services pursuant to Florida 
Statutes. Tracking of M/WBE participation continued under the SBE Program. (Note: 
The definition of M/WBE also changed during the implementation of the SBE Program 
to only include M/WBEs domiciled in Palm Beach County.) Accordingly, because of 
these definitional changes, utilization, availability, and disparity measurements for 
M/WBEs prior to 2002 are not interchangeable with such measurements of M/WBEs 
after the SBE Program was enacted in 2002. In any event, such pre-2002 M/WBE data 
is so datecl at this time as to no longer be probative of whether or not there is a 
sufficiently strong basis in evidence today to warrant consideration of race- and gender
conscious remedies by the COUNTY in its public contracting. 

On December 3, 2013, a question was raised as to what would be necessary for the 
COUNTY to again implement a race and gender conscious contracting program. Staff 
advised the (BCC) that, at this juncture, the best way to gather relevant evidence 
regarding the efficacy of race-conscious vs. race-neutral remedies is by commissioning 
a new disparity study. If a disparity study provides a strong basis in evidence showing 
ongoing effects of past or present marketplace discrimination, and also demonstrates 
(through a combination of quantitative and qualitative evidence) that the COUNTY has 
been either an active or passive participant in that marketplace discrimination, then the 
BCC could appropriately consider implementing a program that has race- and gender
conscious elements that are narrowly tailored to address the identified discrimination. 
Staff was then directed to return to the BCC in early 2014 with an agenda item to 
facilitate discussion regarding the commissioning of a disparity study. 
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On February 4, 2014, the BCC voted to: (1) commission a disparity study to assess 
whether there is disparity in the utilization of Minority- and Woman-Owned Business 
Enterprises (M/WBE) within the relevant marketplace from which the COUNTY 
purchases construction, professional services and goods and services, and if so, 
whether there is a strong basis in evidence to show that any such disparity is a result of 
discrimination; (2) directed that the geographical market area to be studied be limited to 
Palm Beach County due to the fact that the COUNTY's current race and gender neutral 
Small Business program is limited to businesses domiciled in Palm Beach County and 
(3) determine that the study should be multi-jurisdictional pending a vote in support by 
the Solid Waste Authority (SWA) board. The SWA subsequently decided not to join with 
the COUNTY in conducting a disparity study but will instead commission their own 
study. 

3. CONSUL TANT RESPONSIBILITIES 

The CONSULTANT shall be required to work closely with the COUNTY's Director of the 
Office of Small Business Assistance or designee. The CONSULTANT shall, at a 
minimum, perform the following tasks: 

4. 

• identify key managers/stakeholders, 
• advise/assist in the creation of a task force, if required, 
• determine data requirements, 
• facilitate required meetings, 
• review past and existing contracts, expenditures and procurement 

methods, 
• create status reports as agreed upon/required, 
• upon agreement by the County, survey, and interview outside resources 

for anecdotal evidence, 
• facilitate any public hearings recommended to gather information, 
• identify an expert witness that will testify in defense of the final disparity 

study report in the event that it or any program adopted as a result of the 
study is challenged in court; provide that expert witness's qualifications 
and experience in providing such expert testimony. 

The COUNTY will provide local office space for one (1) individual that will include 
local telephone service, located at: Palm Beach County Office of Small Business 
Assistance, 50 South Military Trail, Suite 202, West Palm Beach, Florida 33415. 

Phase I 

The purpose of this project is to conduct a study to determine if there is strong basis in 
evidence showing that ready, willing, and able minority-and women-owned businesses 
are significantly underutilized in construction, professional services, and goods and 
services contracts awarded by the COUNTY and if so, the extent to which such 
disparities may be attributed to discrimination. 
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For the purpose of the requested study, minority-owned businesses are those that are 
at least 51 % owned and controlled by one or more citizens or lawful permanent 
residents of the United States who are either African American, Hispanic American, 
Asian American, or Native American. A woman-owned business is one that is at least 
51 % owned and controlled by one or more citizens or lawful permanent residents of the 
United States who are non-minority females. 

4.1 The CONSUL TANT shall use appropriate quantitative and qualitative 
methodologies not in conflict with the standards established by City of 
Richmond v. J. A Croson Co., 488 U.S. 469, 109 S. Ct. 706, 102 L. Ed. 
2nd 854 (1989) and subsequent cases applying Croson. especially 
including those controlling legal precedents within the jurisdiction of the 
Eleventh Circuit and the State of Florida. 

4.2 The CONSULTANT shall evaluate minority- and women-owned 
businesses identified for the geographic market which has been defined 
as Palm Beach County. 

4.3 The CONSULTANT shall prepare and deliver a comprehensive Disparity 
Study which is a statistical analysis of the availability and utilization of 
Minority/Women Business Enterprises (M/WBEs) in the industry segments 
set forth below: 

• Construction, Horizontal & Vertical (new and replacement) 
• Professional Services - (CCNA and Non-CCNA) 
• Goods and Services/Commodities 

4.4 Data Review and Collection 

a. The study period shall consist of 5 years (2009-2013) for each industry 
segment indicated above. 

b. Data review shall include data sources for contracts with and without 
SBE participation which includes M/WBEs. 

4.5 Analysis of M/WBE Availability in County 

a. The analysis of availability shall include a detailed and comprehensive 
definition of the study's measure of availability and will identify how 
such availability was calculated or estimated. Businesses that are 
ready, willing and able to perform business are those that are capable 
of providing the required services or goods, and are available and 
interested in performing for the COUNTY when solicited and/or 
selected. 

b. The analysis of availability shall include a determination of the relative 
availability of ready, willing and able M/WBE, firms as compared to 
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non-M/WBE firms within the relevant market and shall address or 
otherwise account for differences in capacity as a possible explanation 
for any identified disparities in utilization as compared to availability. 
To the extent there is evidence that discrimination adversely affects 
capacity of M/WBE firms, the analysis shall summarize and present 
such findings. 

c. The availability analysis shall identify all sources of data and methods 
relied upon to establish a legally defensible estimate of percentage of 
availability of qualified M/WBEs, and other businesses categorized by 
industry and by major racial/ethnic and gender categories. 

All methodologies implemented in the availability analysis shall be 
thoroughly researched, reviewed, and documented by the CONSULTANT 
to withstand any legal challenges in accordance with relevant case law 
and applicable statutory framework. 

4.6 Utilization and Disparity Analysis 

a. The CONSUL TANT shall determine whether there is a significant 
statistical disparity between the availability of qualified, ready, willing 
and able minority- and women-owned businesses, (in each of the 
industry segments set forth above) and the utilization of such 
businesses by the COUNTY or by its prime contractors categorized by 
major racial/ethnic and gender categories. 

b. All study methodologies used to identify any disparity or disparities 
shall be thoroughly researched, reviewed, and documented in order to 
withstand legal challenge. Analysis shall use appropriate statistical 
standards in identifying and differentiating disparities that are 
statistically significant from those that are not, as well as calculating 
confidence levels in sample sizes. To the extent possible, the 
CONSULT ANT shall apply relevant multivariate/regression analysis to 
determine whether any factors other than discrimination that may 
account for observed statistical disparities between availability and 
utilization. 

c. CONSUL TANT shall conduct an analysis of statistical disparities, if 
any, in M/WBE business formation and projected growth rates. This 
analysis shall include comparisons between the characteristics of 
business owners for M/WBE firms and non-M/WBE firms, and 
controlling for such characteristics, tracking and comparing the 
business formation rates, average revenues, and revenue growth 
trends for M/WBEs vs. non-M/WBEs over time. In the course of 
conducting this analysis, CONSULTANT shall identify any barriers or 
problems related to the development and expansion of minority- and 

20 



women-owned businesses that appear to be different from other small 
businesses. 

d. CONSUL TANT shall conduct an analysis of statistical disparities, if 
any, concerning the access by M/WBE firms to commercial capital, 
credit, bonding, and business, family, and social networks, as 
compared to non-M/WBE firms while holding balance sheet and 
creditworthiness information constant. CONSULTANT shall compare 
bonding levels and bonding rates of M/WBE firms to SBE firms that are 
non-minority. CONSUL TANT shall account for any factors other than 
race or gender e.g., firm age, education, performance track record, or 
home equity that may account for any differences. To the extent 
disparities are identified, CONSUL TANT shall provide analysis of the 
likely effects of any such disparities upon relative capacity and growth 
rates for M/WBE firms. 

e. CONSULT ANT shall conduct an analysis of statistical disparities, if 
any, of the percentage of all prime contract and subcontract revenues 
earned by M/WBE businesses in Palm Beach County under contracts 
awarded by the COUNTY or businesses in Palm Beach County 
categorized by industry and by major racial/ethnic and gender 
categories for each contracting category applying controls for similar 
types of contracts. 

f. CONSUL TANT shall conduct a statistical comparison of public sector 
utilization (non-County) to availability categorized by industry and by 
major racial/ethnic and gender categories to determine any public 
sector disparity ratios in the relevant market area. Where disparities 
are identified, CONSULTANT shall examine whether race- and 
gender-neutral contracting procedures are used. 

g. CONSUL TANT shall conduct a statistical comparison of private sector 
utilization to availability categorized by industry and by major 
racial/ethnic and gender categories to determine any private sector 
disparity ratios in the relevant market area utilizing controls for similar 
kinds of contracts that are issued by the COUNTY and identify any 
nexus between the specific prime contractors and vendors that the 
COUNTY has utilized and the identity of those firms that have been 
awarded contracts and/or subcontracts in the private sector of the 
relevant marketplace. The CONSUL TANT shall identify any patterns 
of exclusion in the private sector marketplace of M/WBE 
subcontractors that have successfully performed for the COUNTY, but 
have not been utilized outside of the public sector contracts. 
CONSULTANT shall explore whether there are market dynamics that 
may account for such patterns e.g., negotiated contracts with owners, 
less than full open competition, differences in solicitation practices, 
differences in profit margins and bidding competition. From this 
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evidence, CONSULTANT shall make a finding regarding whether the 
COUNTY is a passive participant in discrimination as a result of its 
utilization of private sector business. 

h. CONSUL TANT shall conduct a detailed analysis of the effects, if any, 
of over-concentration of M/WBE firms and non M/WBE firms in specific 
sub-industry categories. This shall include analysis of whether firm size 
and experience have any effect on reported disparities, as well as any 
barriers to entry that may be caused by various forms of discrimination 
e.g., unequal access to capital, stereotypical attitudes by prime 
contractors, good old boy networks between prime contractors and 
certain subcontractors in other industry categories that may account for 
such over-concentration on the basis of race and gender. 

4. 7 Qualitative Evidence 

a. If the study reveals an underutilization of minority- and/or women
owned businesses that are ready, willing and able to participate in the 
COUNTY's contracts, the CONSUL TANT shall research and analyze 
the reasons for such underutilization. 

b. CONSUL TANT shall conduct a detailed, in-depth review of the 
COUNTY's purchasing and contracting policies to determine whether 
any of the COUNTY's policies and procedures or practices have a 
discriminatory effect or adverse impact on M/WBE utilization in 
awarding of contracts or subcontracts. Any statistical disparity finding 
that is tied to COUNTY purchasing or contracting policies or practices 
must be well documented by quantitative data. 

c. If a disparity is found to exist, the relevance and significance of such 
disparity shall be documented and explained by CONSUL TANT through 
a combination of quantitative statistical analysis and qualitative evidence 
that provides insight into the nature and form of discrimination or other 
barriers that are affecting outcomes in the marketplace. Such analysis 
by the CONSULTANT shall include an evaluation of the extent to which 
any such identified disparity has likely been caused by race and gender 
discrimination by the COUNTY itself or by actors in the private 
marketplace, and/or by other factors such as length of time in business 
and business size. CONSUL TANT shall indicate the extent to which 
discrimination has had an adverse effect on the ability of minority- and 
women-owned businesses to compete in contracting and awards in the 
procurement processes. CONSUL TANT shall consider relevant 
statistical, historical, sociological and anecdotal evidence and other 
variables that may have impeded the formation, growth, availability, or 
utilization of minority- and women-owned businesses. The 
CONSUL TANT shall consider the use of appropriate methodologies for 
gathering and analyzing anecdotal or qualitative evidence regarding 
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marketplace discrimination and other barriers e.g., public hearings, in
depth personal interviews of marketplace participants, surveys and focus 
groups. 

4.8 Conclusion of Phase I 

a. If no disparity is found upon the completion of the tasks described above, 
CONSUL TANT shall assess the benefits of continuing the COUNTY's 
SBE program with particular focus on, but not limited to, race and 
gender-neutral activities the COUNTY can undertake to improve or 
modify its contracting and procurement processes to the extent 
necessary to ensure that all businesses have a fair and equal opportunity 
to participate in the COUNTY's procurement and contracting processes. 
The CONSULTANT shall focus especially on those segments of 
COUNTY contracts where SBE firm utilization is significantly below the 
availability of SBE firms and those segments where there is a scarcity of 
SBE availability and capacity. The CONSUL TANT shall identify and 
recommend new tools for addressing such shortcomings. 

b. In the event CONSUL TANT finds evidence of disparity and/or 
discrimination in Phase I, the CONSUL TANT shall proceed to conduct 
the work outlined in Phase II below. In the event that no disparity or 
discrimination is identified in Phase I, CONSUL TANT shall present its 
quantitative and qualitative findings to COUNTY, and shall not perform 
the work in Phase II below. 

5. Phase II 

5.1 Remedy Analysis 

a. If discrimination is identified, the CONSUL TANT shall assess what level 
of participation would otherwise be achieved in the relevant market as 
identified by the COUNTY in the absence of the effects of discrimination 
and the extent to which the effects of discrimination have been mitigated 
by programs established by the COUNTY. CONSULTANT shall conduct 
an analysis of whether the COUNTY is a direct or passive participant in 
racial, ethnic or gender discrimination. The CONSUL TANT shall 
investigate, describe, and evaluate practices that may· indicate 
discrimination in the relevant market places that are the subject of the 
disparity study. In addition, the study shall identify any links of the 
COUNTY's expenditure of public funds to any direct or passive 
discrimination occurring in, by or through the appropriate marketplace. 
CONSUL TANT shall identify programs and administrative policy changes 
that will further address discrimination through race- and gender-neutral 
means. If the CONSUL TANT determines that such neutral means are 
unlikely to be effective in eliminating identified disparities, the 
CONSUL TANT shall also identify and recommend narrowly tailored race
and gender-conscious remedies. In so doing, the CONSUL TANT shall 
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explore the efficacy of race- and gender-neutral remedies alone and 
make findings and recommendations as to whether additional race- and 
gender-conscious remedies are likely to be necessary to remedy the 
effects of identified marketplace discrimination. 

5.2 Program Comparison 

The CONSUL TANT shall review the overall Small Business Enterprise 
(SBE) program in an effort to identify additional improvements in the 
following manner: 

a. Read and review "A.G.C. v. State of Florida" and conduct a detailed 
analysis of other applicable court cases and rulings to determine 
relevance, if any, to COUNTY's program. If relevant, what issues and 
concerns does the CONSULTANT have about COUNTY's existing 
program? 

b. What recommendations does the CONSULTANT have to address 
these issues and concerns? 

b. The CONSUL TANT shall review programs at all of the following peer 
counties: 

• Broward 
• Miami-Dade 
• Hillsborough 
• Pinellas 
• Orange 
• Duval 

c. The CONSULTANT shall review M/WBE and SBE programs currently 
in place at the six agencies listed above. Are there any programs or 
portions of programs that have resulted in increasing M/WBE 
participation? Considering legal implications, what programs or 
portions of these programs should be considered by COUNTY? What 
recommendation(s) does the CONSULTANT have regarding these 
programs? The CONSULTANT shall estimate the cost to implement 
all recommendations indicated above. 

5.3 The Final Study 

a. Upon completion of the above work, the CONSULTANT shall be 
required to deliver a detailed draft report of findings and 
recommendations. The COUNTY shall be given ample time to review 
the draft report and to provide CONSUL TANT with detailed feedback 
regarding factual errors, the efficacy and feasibility of proposed 
remedies, areas of the report in need of clarification, and areas where 
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the legal sufficiency of findings and recommendations appear to be 
lacking, and where additional research is required. 

b. Upon receipt of comments and proposed edits to the draft study from 
the COUNTY, the CONSULTANT shall exercise its own independent 
professional judgment in making revisions to the draft study and 
producing a final disparity study report. The final study will present 
findings on availability, utilization, and disparity, as well as for any 
other statistical and qualitative analysis discretely for each of the three 
(3) industry segments set forth herein. Moreover, to the extent findings 
are reported for the category of "M/WBEs", such analysis and findings 
shall also be disaggregated on the basis of race- and gender-group 
including the following: African American, Hispanic American, Asian 
American, Native American, non-minority Women and White males. 

c. The complete and final disparity study report shall contain 
recommendations on how often a study update should be conducted in 
order to maintain the legal validity and integrity of the program and also 
recommend efforts the COUNTY can complete (data collection, etc.}, 
towards reduction of future study costs i.e., how to best implement an 
automated centralized bidder registration system, etc. 

d. The Final Study Report shall include the following minimum elements: 

• Name and signature of the person(s) responsible for the 
preparation of the analysis and the report including a description of 
their credentials supporting their expertise and qualifications to 
conduct the disparity analysis; 

• Executive Summary of findings, conclusions, and 
recommendations; 

• Definition Section, including a definition of all racial and ethnic 
groups considered in the report; 

• Background Section: Detailed descriptions of all-pertinent 
methodology, data sources, results, conclusions, findings, and 
recommendations; 

• Legal Analysis Section: Description of the legal framework for the 
disparity study analysis to include specific note of any relevant and 
controlling federal and State of Florida statutes and court decisions; 

• Assumptions Section: Discussion of all assumptions that influenced 
the analysis. Discussion shall include: 

(1) any methodological approach utilized and support for such 
approach; 
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(2) detailed description and breakdown of M/WBEs in the market 
area of Palm Beach County as determined by the Board of 
County Commissioners and regional breakdown to be 
determined by the CONSUL TANT and reasoning utilized for 
such breakdown; 

(3) any contracts or information included or not included in the 
Availability Analysis or Utilization Analysis and the reason(s) for 
their inclusion or exclusion from disparity analysis; 

(4) limitation(s) on the use of any data; 

(5) definitions of key terms and phrases - e.g., "ready, willing and 
able" - should be provided; 

(6) calculation of the projected growth of M/WBE firms over the 
next four (4) years in the relevant market areas consistent with 
the overall general business growth in the study area. 

5.4 Presentation of Final Report 

a. Present the results of the Final Study Report to COUNTY Senior Staff 
at a site to be determined. 

b. Present the results of the Final Study Report to the Small Business 
Advisory Committee at a site to be determined. 

c. Present the results of the Final Study Report to community 
organizations at a site to be determined. 

d. Participate in any required Public Hearing(s) with the BCC as well as 
individual meetings with members of the BCC. 
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EXHIBIT 8 
CONTRACTOR'S PROPOSAL 

Dated August 4, 2014 

Contract No. 14-071/LJ 
(Consisting of 37 4 pages) 
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LEI J'ER OF TRANS/111/TTAL 

July 10, 2014 

Lisa Juliano, Senior Buyer 
Palm Beach County 
Board of County Commissioners 
Purchasing Department 
50 South Military Trail, Suite 110 
West Palm Beach, Florida 33415 

Subject: Request for Proposal (RFP No. 14-071/LJ) for a Palm Beach County Disparity 
Study 

Dear Ms. Juliano: 

Mason Tillman Associates, Ltd. (Mason Tillman) respectfully submits its proposal to 

prepare a Disparity Study (Study) for Palm Beach County, Florida (County). Mason 

Tillman's skiHs, qualifications, and experience preparing comprehensive and legally 

defensible disparity studies are unparalleled and presented in this proposal. 

Mason Tillman is a minority woman-owned public policy r~search and social marketing 

firm with extensive experience in conducting disparity studies. Since 1978, Mason 

Tillman has conducted 127 unchallenged disparity studies for cities, counties, states, and 

special districts nationwide on time and within budget. Masop Tillman's studies represent 

one-third of all the disparity studies completed in the nation since 1990. None of Mason 

Tillman disparity studies, or business inclusion program& based on Mason Tillman 

Mason Tillman Anoclates, Ltd Au,ust :JOU 
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disparity studies, have been legally challenged which is a unique distinction among our 

competitors. As a national industry leader, this breadth of experience makes the firm 

uniquely qualified to perform the requested Study. 

This Study will be conducted by staff which includes the most experienced professionals 

in the disparity study business. Eleanor Mason Ramsey, Ph.D., Mason Tillman's 

president, supervises a team of statisticians with master's degrees in statistics and 

mathematics, in addition to social scientists with advanced degrees in sociology, political 

science, and law. Dr. Ramsey is a social scientist with a Ph.D. in anthropology from the 

University of California, Berkeley and possesses a firm grounding in statistical analysis. 

Our distinguished legal team is led by Edward W. Norton, LL.B. who has assisted 

federal, state, and city attorneys in formulating policies on MBE development Mr. 

Norton supervises Mason Tillman's legal staff, including Allura Scott, Esq. and Tuyet 

Tan, Esq. Although none of the firm's studies has been subjected to a legal challenge, our 

legal team is experienced and available to provide legal consulting and litigation services 

to support programs predicated on the Study, if required. 

Mason Tillman's team includes certified Palm Beach County Small Business Enterprises 

(SBEs) with experienced professionals who are experts in community outreach, 

regression analysis, anecdotal interviews, and surveying services. L.B. Limited & 

Associates, Inc. will use its longstanding relationships with the local business community 

to facilitate business community meetings and public hearings. S. Davis & Associates, 

P.A. will assist in the collection of data by collecting electronic and hard copy records 

Mason TUlman Amlclates, LtJL August 20U 
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and surveying local business owners in order to identify businesses that are willing and 

able to contract with the County. Surale Phillips will conduct interviews with local 

business owners in order to gather anecdotal evidence of discrimination, if any. She will 

also assist in business community outreach. Caren Hackman, Inc. will design a website to 

inform business owners, stakeholders, and the public about the Palm Beach County 

Disparity Study. She will also create business community meeting invitations, flyers, 

media placements, and other materials to effectively communicate with local business 

owners, including SBEs. Finally, Q-Q Research Consultants, a small business in Florida, 

will conduct the regression analyses for this Study. The team's experience includes a 

number of studies performed in the state of Florida, which includes contracts with the 

School Board of Broward County. the County of Miami-Dade, and the City of 

Jacksonville, Florida. 

As project manager, I have the authority to answer questions regarding this proposal and 

to legally bind the firm with respect to all proposal content. Mason Tillman has taken no 

exceptions to the requirements of this Request for Proposal and agrees to make any 

modifications or conduct any subsequent work necessary to achieve the Study's adequacy 

and appropriateness. 

MOIOII Tillman Aaoclata, Lttl. Aug111t JOU 
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Accordingly, all correspondence regarding this proposal and any resulting agreements 

should be directed to: 

Eleanor Mason Ramsey, Ph.D., President 
Mason Tillman Associates, Ltd. 

1999 Harrison Street, Suite 1440 • Oakland, CA 94612 
Tel: (510) 835-9012 • Fax: (510) 835-2647 

eramsey@mtaltd.com 

Thank you in advance for your consideration. 

Sincerely, 

Eleanor Mason Ramsey, Ph.D. 
President 
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3. f EXPERIENCE AND 
QUALIFICATIONS 

l!laolq/round 

Mason Tillman is a national expert in the performance of disparity studies. Mason 

Tillman has provided public policy research, affirmative action consulting, and social 

· marketing professional services for over three decades to public agencies and 

corporations to improve their equity programs, including contracting with Minority, 

Woman-owned, and Disadvantaged Business Enterprises (M/W/DBE). Mason Tillman 

has perfonned 127 disparity studies since 1990 when its first study was commissioned by 

Maricopa County, Arizona. Not one of Mason Tillman's studies, or any M/WBE program 

based on a study, has been legally challenged. The disparity study methodology 

developed by Mason Tillman's legal and statistical team has insulated Mason Tillman's 

disparity studies from lawsuits. 

.,,. ... l_.:i\ 
I ,._ 

Our distinguished legal team is led by Edward W. Norton, LL.B. Mr. Norton has 

provided legal guidance on each of Mason Tillman's 127 disparity studies. His influence 

has impacted federal, state, and local policies on minority business development for over 

100 agencies. At Mason Tillman, Mr. Norton directs a team of two attorneys. The 

members of Mason Tillman's legal team also include Allura Scott, Esq. and Tuyet Tan, 

Esq. Mason Tillman's legal team will be available for litigation support and other related 
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services that may be requested in connection with the Study and the equity program 

based on the Study. 

Mason Tillman's extensive experience conducting unchallenged studies for counties, 

cities, states, and other public agencies throughout the country makes the finn a national 

leader and uniquely qualified to perform the requested Palm Beach County Disparity 

(Study). Mason Tillman's project team for the Study includes professionals who are 

among the most experienced experts in the disparity study business. Eleanor Mason 

Ramsey, Ph.D., is the principal of the firm. She earned a Ph.D. in anthropology from the 

University of California, Berkeley and possesses firm grounding in statistical analysis. 

She has led each of Mason Tillman's 127 disparity studies and has been engaged twice as 

an expert witness to defend two public agencies against litigation resulting from 

competitors' disparity studies. Dr. Eleanor Mason Ramsey will supervise the project team 

that consists of professionals with advanced degrees in statistics, mathematics, business 

administration, sociology, political science, and law. 

Table 1: Summary of Mason Tillman's Disparity Studies 

STllDJCS 
CLmNT l'Yl'I• 

PEHFORi\IED 

Transportation Agencies 30 
States 14 

Cities 27 
Utilities and Special Districts 23 

Public School Districts 12 
Total Disparity Studies 127 
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A complete list of the disparity studies Mason Tiflman has· engaged to perform as the 

prime contractor is listed in Section 3.1.3 below. Four of these studies have been 

conducted in Florida counties. Florida counties where Mason Tillman has been engaged 

to conduct a disparity study are Hillsborough, Duval, Miami-Dade, and Palm Beach. 

Most of our clients have implemented a race and gender-based M/WBE program where 

the factual finding documented a statistically significant disparity. 

In addition to disparity study experience, Mason Tillman has extensive experience in 

small and local program design, goal setting, contract monitoring, utilization reporting, 

and contract goal attainment review. These services have been performed for many of our 

disparity study clients at the conclusion of the disparity study. Those services are detailed 

below. 

1. Small and Local Program Design 

Small and local business programs must meet a lesser legal standard than that required 

for race-specific programs. While a disparity study is not required for small and local 

business development programs, the race-neutral findings a disparity study produces can 

be used to formulate such programs. Mason Tillman has designed and implemented 

Small Business Enterprise and Local Business Enterprise (SBE/LBE) programs for large 

and small agencies, and provided a complete array of services to support the programs. 

These services have ranged from goal setting to tracking and monitoring. Mason 

Tillman's expertise in designing, implementing, and monitoring these programs is 

described below. 
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2. Goal Setting 

Since 1983, Mason Tillman has been involved in setting S/L/M/WBE contract goals. The 

most recent national experience was the formulation of the United States Environmental 

Protection Agency's Fair Share Regulations and national M/WBE goals. Goal setting 

services to support S/L/M/WBE procurement programs have been provided to special 

districts, counties, and transit agencies nationwide for over three decades. 

3. Contract Monitoring 

Monitoring compliance with contract goals is a core function of a rigorous equity 

program. Mason Tillman has perfonned the tracking of prime contracting and 

subcontracting awards and payments required to monitor compliance for large and small 

projects. Mason Tillman's contracting monitoring database application tracks the prime 

and subcontract awards, the bidders, contract payments, and vendor certification. 

4. Utilization Reporting 

Preparation of independent reviews of S/L/M/WBE utilization is a core service provided 

by Mason Tillman. Utilization reviews have been performed and statistical reports 

written presenting the analytical findings for projects involving as few as one prime 

contract to as many as 110,000 prime contract records. For most of our clients where 

large utilization data sets were analyzed, the reviews involved the examination of both 

prime contractors and subcontractors and the preparation of utilization reports . 
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These reports are generated from a proprietary application Mason Tillman has developed 

to handle large and small data sets. The contract award and payment data is either 

imported electronically into the database or the data is entered from hardcopy files. A 

series of queries are run to clean the data and detect any discrepancies, duplicate records, 

or other anomalies. Customized tables, charts, and graphs can be generated to report the 

data consistent with the client's requirements. The dataset also undergoes numerous 

quality control queries to identify unusual scenarios, such as prime awards exceeding 

prime payments and subcontractor payments exceeding prime contractor payments. 

Regular reports are an integral component of a rigorous compliance and monitoring 

system. 

5. Contract Goal Attainment Review 

The S/L/M/WBE programs which Mason Tillman has managed include contract specific 

goal setting, goal attainment review, and good faith effort evaluation. Presentation of the 

S/L/M/WBE services at the pre-bid and pre-proposal meetings has been a core service of 

most of the assignments requiring goal attainment review. 

A systematic process which quantifies the goal attainment on each contract is Mason 

Tillman's approach to delivering thes~ services. A computerized process is used to 

quantify the goal setting and the goal attainment review. Using a proprietary application, 

each bidder's goal attainment is calculated. A fonnal memorandum is prepared 

documenting the goal attainment on each contract. 
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3. f. f Relerenoes 

Mason Tillman's three references for disparity studies conducted within the last 10 years 

are listed Table 2. 

Table 2: Mason Tillman References 

Agency Name Agency Conta(·t Project lnformaJion i 

Miami- Dade County, 
Florida 

Local Government 
Agency 

Scope of Work 

Ms. Veronica Clark, Assistant to 
Director, Internal Services Department 
Small Business Development 
Miami-Dade County 
111 N.W. 1 Street 19th Floor 
Miami,FL 33128-1906 
Tel: (305) 375-4770 
Fax: (305) 375-3160 
vm2ta1miamidade.jtov 

• Dates of Service: October 2012 
-July 2014 

• Dollar Amount of Contract: 
$450,000 • Number of Full Time 
Employees: 10 

A Comprehensive Disparity Study of the procurement practices of the County to 
assess, quantify, and evaluate the prevalence, magnitude, and extent of 
marketplace discrimination. 

Agcnc:y Name Agency Contact Project Information 

Duval County Public 
Schools, Florida 

Local Government 
Agency 

Scope of Work 

Ms. Beth Tramel, Supervisor 
Duval County Public School 
Minority Business Affairs Office 
4880 Bulls Bay Highway 
Jacksonville, FL 32219 
Tel: (904) 858-4860 
Fax: (904) 858-1492 
tramelb@duvalschools.org 

• Dates of Service: August 2011-
June 2013 • Dollar Amount of Contract: 
$150,000 • Number of Full Time 
Employees: 13 

Determined if there was disparity betwe~n the number of disadvantaged, 
minority-owned, and women'."owned busines~es that are ready, willing, and able 
to provide construction services, professioq.al services. and other contractual 
goods and services, and the number of these aame business types that are actually 
participating in these same types of contracts. 
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Agency Name Agenc~· ( 'on tact l'rnjed I11for111alim1 I 

City of Tampa, 
Florida 

Local Government 
Agency 

Scope of Work 

Mr. Gregory Spearman, Pw-chasing 
Director 
City of Tampa 
306 E. Jackson Street 
Tampa, FL 3 3602 
Tel: (813)274-8855 
Fax: (813) 274-8355 
gregory.spearman@tampagov.net 

• Dates of Service: January 2004-
April 2006 • Dollar Amount of Contract: 
$164,157 • Number of Full Time 
Employees: 8 

Study examined information from the past three years to determine whether the 
Agency had either an active or passive participant in discrimination in 
contracting for goods and services, contracting construction services, or 
contracting for professional or management services. 
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3. 1.2 Executive Summarl•• 
The executive swnmaries of three Mason Tillman disparity studies conducted within the 

last 10 years are contained in Appendix 5. 

Executive swnmaries of disparity studies for the following government agencies are 

provided: 

1. California High-Speed Rail Authority 

• This disparity study had findings of disparity in government contracting that 

are attributable to corresponding findings of discrimination. 

2. Bexar County, Texas 

• This disparity study had findings of disparity in government contracting with 

no corresponding findings of discrimination. 

3. City of Fort Wayne, Indiana 

• This disparity study had no statistically significant findings of disparity or 

discrimination in government contracting. 
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3. f .3 Lisi of Mason TIiiman Studies 
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Table 3 is a list of the Mason Tillman studies, including the agencies that have chosen to 
enact a program based on the study findings. 

Table 3: Status of Disparity Studies Conducted by Jurisdiction 

Bexar County, Texas 

Clayton County, Georgia 

Wayru: County Airport Authority, 
Michl an 

Wyandotte County, Kansas 

Alameda County, California 

Cuyahoga County, Ohio 

Montgomery County, Maryland 

Durham County, North Carolina 

Knox County, Tennessee 

King County and the Department of 
Metro olitan Services, Washington 
Metropolitan Government of 
Nashville and Davidson County, 
Tennessee 

Multnomah County, Oregon 

Washington County, Oregon 

Maricopa County, Arizona 

2010 Yes 

2010 Yes 

2006 Yes 

2005 Yes 

2002 Yes 

2001 Yes 

2001 Yes 

2000 Yes 

1999 Yes 

1996 Yes 

1996 Yes 

1994 Yes 

1994 Yes 

1990 Yes 
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Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

NIA 

No 
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California High-Speed Rail Authority 2013 In Progress 

Dallas Area Rapid Transit, Texas 2013 In Progress U date 
Massachusetts Department of 2012 In Progress Trans rtation, Massachusetts 
Illinois Department of Transportation, 2012 Yes Yes No Illinois 

Dallas Area Rapid Transit, Texas 2011 Yes Yes No 

Jacksonville Port Authority, Florida 2011 Yes Yes No 

Jacksonville Transportation 2011 Yes Yes No Authori , Florida 
lllinois Department of Transportation, 2009 Yes Yes No Illinois 

Illinois State Tollway, Illinois 2009 Yes Yes No 

Dallas Fort Worth International 
2008 Yes Yes No Airport. Texas 

Fort Worth Transportation Authority, 2008 Yes Yes No Texas 
North Texas Tollway Authority, 2008 Yes Yes No Texas 
San Francisco Bay Area Rapid 

2007 Yes Yes No Transit, California 
Tennessee Department of 2005 Yes Yes No Trans ortation 
State of Minnesota Department of 1997 Yes Yes No Trans ortation 
Kansas City Area Transportation 2005 Yes Yes No Authori , Missouri 
New Jersey Department of 2004 Yes Yes No Tran ortation 
Dallas Area Rapid Transit Authority 2002 Yes Yes. No u te Stud , Texas 
Greater ClevelBnd Regional Transit 2001 Yes Yes No Authori ,Ohio 
Cleveland Cuyahoga Port Authority, 2001 Yes No NIA Ohio 
Dallas Area Rapid Transit Authority, 1997 Yes Yes No Texas 

Knoxville Transit Agency, Tennessee 1997 Yes Yes No 

Metropolitan Transit Agency, 
1997 Yes Yes No Nashville 

Metropolil!lll Airports Commission, 1997 Yes Yes No Minnesota 

Minnesota Airport, Minnesota 1997 Yes Yes No 

Nashville Airport Authority, 
1997 Yes Yes No ,j\; Tennessee 

Port of Oakland, California 1997 Yes Yes No 

Mason Tillman Associates, Ltd. August 2014 
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Port of Seattle, Washington 1996 Yes Yes No 
Tri-County Metropolitan 
Transportation District of Oregon, 1994 Yes Yes No 
Portland Ore on 
Alameda County Transportation 1993 Yes Yes No Authori California 

.:::\·! 1::<\·:wr~~:r}r::; :;:/:' :,t: ... · 
State oflllinois 2009 Yes No NIA 

Commonwealth of Pennsylvania 2007 Yes Yes No 

State of Texas, Update 2005 Yes No NIA 

State of Tennessee 2005 Yes No NIA 

State ofNew Jersey 2003 Yes Yes No 

State of Ohio (Anecdotal Study) 2001 Disparity Not NIA NIA Anal zed 

State oflndiana 1998 Yes Yes No 

State ofindiana Lottery 1998 Yes Yes No 

State oflndiana Riverboat Casinos 1998 Yes Yes No 

State of Minnesota 1997 Yes Yes No 

State of Washington 1997 Yes Yes No 

State of Missouri 1994 Yes Yes No 

State of Oregon Department of 1994 No No NIA Administrative Services 
State System of Higher Education, 1994 Portland 0 

City of Cincinnati, Ohio 2014 In Progress 

City of Fort Wayne, Indiana 2012 In Progress 

City of Jacksonville, Florida 2011 Yes Yes No 

City of Arlington, Texas 2008 Yes Yes No 

City of Davenport, Iowa 2008 Yes Yes No 

City ofFort Worth, Texas 2008 Yes Yes No -r h,. City of Houston, Texas 2006 Yes Yes No 

V 
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City of Oakland Update, California 2005 Yes No NIA 

City ofKansas City, Missouri 200S Yes Yes No 

City ofTampa, Florida 2004 Yes Yes No 

City of Bridgeport, Connecticut 2004 Yes Yes No 

City ofNew York, New York 2003 Yes Yes No 

City of Boston, Massachusetts 2002 Yes Yes No 

City of Cleveland, Ohio 2001 Yes Yes No 

City of Dallas, Texas 2001 Yes Yes No 

City of Durham, North Carolina 2000 Yes Yes No 

City of Pittsburgh, Pennsylvania 1999 Yes Yes No 

City ofNew Haven, Connecticut 1998 Yes Yes No 

City of Knoxville, Tennessee 1997 Yes Yes No 

San Francisco City and County 
Human Rights Commission, 1997 Yes Yes No 
California 

City of Seattle, Washington 1996 Yes Yes No 

City oflndianapolis, Indiana 1995 Yes Yes No 

City of Gresham, Oregon 1994 Yes No NIA 

City of Portland, Oregon 1994 No Yes NIA 

City ofRichrnond, Califbmia 1994 Yes Yes No 

City of San Jose, California 1994 Yes Yes No ( additional industries 

City of San Jose, California 1992 Yes Yes No 

•···•··,~kr1tt~~~;~~;¥>#t4is:• .. 
Metropolitan St. Louis Sewer District, 2012 Yes Yes No Missouri 
Jacksonville Electric Authority, 2011 Yes Yes No Florida 
Washington Suburban Sanitary 2010 Yes Yes No Commission, Maryland 
Pittsburgh Housing Authority, 

1999 Yes Yes No 

~ 
Pe lvania 
Pittsburgh Urban Development 1999 Yes Yes No 

•= Agenc , Pennsylvania 
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Knoxville Community Development 
en , Tennessee 

Sacramento Municipal Utility District, 
1998 Yes Yes No California te Stu 

Knoxville Community Development 
1998 Yes No NIA A enc , Tennessee 

New Haven Housing Authority, 
1998 Yes Yes No Connecticut 

Metropolitan Development and 
Housing Agency, Nashville, 1997 Yes Yes No 
Tennessee 
East Bay Municipal Utility District, 1997 Yes Yes No California 
Metropolitan Mosquito Control 1997 Yes Yes No District, Minnesota 
Metropolitan Sports Facilities 1997 Yes Yes No Commission, Minnesota 

Metropolitan Counci~ Minnesota 1997 Yes Yes No 

Nashville Electric Service, Tennessee 1997 Yes Yes No 

Redevelopment Agency, City of 1996 Yes Yes No Oakland, California 
City College of San Francisco, 1996 Yes Yes No California 
Seattle Public Facilities District, 1996 Yes Yes No Washington 
Metropolitan Service District, 1994 Yes Yes No Portland, Ore on 
Portland Redevelopment Agency, 1994 Yes Yes No Ore on 

Tri-Met, Portland, Oregon 1994 Yes Yes No 

Sacramento Municipal Utility District, 1993 Yes Yes No California 
San Jose Redevelopment Agency, 1992 Yes Yes No California 

.··• ~l{~~#~~~~li~,,~. 
St. Louis Community College 2014 In Progress District, Missouri 
Fort Worth Independent School 2008 Yes No NIA District, Texas 
Dallas County Community College 2005 Yes Yes No District, Texas 

Kansas City School District, Missouri 2005 Yes Yes No 

Dallas Independent School District, 2002 Yes Yes No Texas 
Cuyahoga Community College 2001 Yes Yes No 

T 
District, Ohio 

,i.•A Cleveland Municipal School District, 2001 Yes No NIA ~, . ..L Ohio -. ~-., ·. 
&t 
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Metropolitan Board of Education, 1997 Yes Yes No Nashville Tennessee 
City College of San Francisco, 1996 Yes Yes No California 
Seattle School District No. I, 1996 Yes Yes No Washinlrton 
Oakland Unified School District, 1993 Yes Yes No California 

University of California, California 1990 Not Analyzed NIA NIA 

3. f .4 Mason Tlllm•n'• Team 

A. Mason TIiiman Stall 

Mason Tillman understands our clients' need to develop legally defensible M/WBE 

programs. Therefore, our disparity studies are prepared under the superv1S1on and 

guidance of legal professionals conducted by seasoned social scientists. Our 

distinguished legal team is involved in every aspect of a disparity study, from the 

implementation of the statistical and anecdotal methodology through the submission of 

the final report. The organization chart for this project is presented in Chart O 1 below. 
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Education: Dr. Ramsey holds a Doctorate of Philosophy in anthropology from the 

University of California, Berkeley. She earned a baccalaureate degree from Hunter 

College, New York, New York. 

Experience: As president of Mason Tillman, Dr. Ramsey directs the stafrs performance 

of its disparity studies. Dr. Ramsey is a leading expert in program design and statistical 

analysis performed for disparity studies in accordance with legal rulings and policies. Dr. 
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Ramsey has also served as an expert witness for two agencies in their effort to defend a 

challenged M/W/DBE program predicated on a competitor's disparity study and has been 

a member of the litigation team for two others. Currently, expert witness services are 

being provided in Midwest Fence Corporation v. USDOT, Case No. 10-CV-5627, filed in 

the Seventh Circuit. Dr. Ramsey was also an expert witness in Associated Builders and 

Contractors v. City of Memphis, 138 F. Supp. 2d 1015 (W.D. Tenn. 2000). Under Dr. Ramsey's 

direction and leadership, Mason Tillman has conducted, as prime contractor, 127 

unchallenged disparity studies on time and within budget. Dr. Ramsey directed the staff 

instrumental in developing Croson study methodologies, including the creation of 

statistical models to measure disparity. Having established the research parameters, she 

ensures the legal and scientific integrity of Mason Tillman's disparity studies. For all 127 

completed disparity studies, a large team of staff and consultants had to be managed. Dr. 

Ramsey is also accountable for ensuring that sufficient resources are allocated to projects. 

Dr. Ramsey has been responsible · for client coordination, project scheduling, quality 

assurance, and cost control. She facilitates client and business community meetings, final 

. report preparation, presentations at manager kick-off meetings, legislative briefings and 

public hearings. The success of the film's completion of 127 unchallenged disparity 

studies is testament to her management skills and experience. 

Additionally, Dr. Ramsey has more than 30 years of experience in core equity services. 

Dr. Ramsey has evaluated and designed contracting and workforce programs for quasi

government entities, cities, counties, school districts, and states. Dr. Ramsey has 
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conducted the research necessary to design S/M/W/DBE programs, as well as local and 

veteran programs, to meet judicial standards and local and federal regulations. 

She has investigated and mediated disputes and challenges to S/M/W/DBE program 

requirements. This experience includes serving as an expert witness for entities 

attempting to defend the work of Mason Tillman's competitors. The breadth of Dr. 

Ramsey's experience ranges from fielding complaints from the business community and 

negotiating contentious public relations issues to building consensus and community 

support for new S/M/W/DBE policy. She has worked with large and small public 

agencies in the development and implementation of their equity programs. Dr. Ramsey 

has delivered training programs, seminars, and presentations on program requirements to 

a variety of audiences, both in the public and private sector. Her knowledge of equity 

programs allows her to formulate effective public outreach strategies, gamer community 

attendance at public meetings and hearings, and develop community awareness, 

consensus, and diverse business participation in her clients' contracting and workforce 

programs. 

Duties: As Principal, Dr. Ramsey will draw upon her experience managing 127 disparity 

studies and involvement with equity issues and policy development to direct the research 

and formulate program recommendations for the County specific to the findings of its 

completed disparity study. Dr. Ramsey will draw from her extensive experience in 

program design and implementation, while tailoring the recommendations to the 

County's specific findings. The proposed recommendations will comport with all legal 
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requirements. Dr. Ramsey's experience in facilitating program implementation and 

working with the business community will serve as a foundation for the development of 

consensus for the County-approved study recommendations. Dr. Ramsey will also 

provide guidance for the successful implementation of a recommended program, if the 

County so chooses. 

On this project, Dr. Ramsey will lead Mason Tillman's proposed team of professional 

staff and consultants to complete a legally sound disparity study report within the 

specified time. Dr. Ramsey will oversee and review the preparation of the utilization and 

availability data for analysis, drafting of chapters, and preparation of the final report. Dr. 

Ramsey will ensure that all reports comply with the state and federal legal requirements. 

She will also present the study overview at the kick-off meetings and deliver final 

presentations for the County, Small Business Advisory Committee, and community 

constituents as well as at Public Hearings and individual hearings with the County. 

PROJECT MANAGER: ALLURA SCOTT, ESQ. 

Education: Ms. Scott received her law degree from Howard University and her 

bachelor's degree from California State University, Dominguez Hills. 

Experience: Ms. Scott has managed 79 Mason Tillman disparity studies over the past 14 

years. Her legal training has provided her with the foundation for sound policy analysis 

and fonnulation. 
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She has developed the management protocols for the coordination, production, and 

tracking of work products. Ms. Scott has implemented procedures for securing timely 

generation of contract records by clients. Her systems support real-time accountability for 

the research team and project consultants' work production. Ms. Scott has established 

protocols for identifying and soliciting anecdotal interviewees. Her carefully written 

anecdotal chapters have provided to anecdotal evidence the case law requires to support 

the statistical findings. Ms. Scott has also designed applications to search the transcripts 

for preliminary analysis and coding. 

Her extensive experience in qualitative research and broad knowledge of case law 

informs her management of project staff and subconsultants completing the assigned 

tasks. Her legal training also ensures that the results derived are legally sound, applicable 

to the study findings, and applied to the development of recommendations. 

Ms. Scott has also been responsible for project scheduling, managing outreach, data 

collection, and drafting of the final report. Her responsibilities for project coordination 

have been grounded with knowledge, skills, and ability to understand and perform the 

entire research process undertaken at Mason Tillman for the completion of disparity 

studies. As a lawyer, she has provided consultation and assistance for post-study 

implementation, drafted M/WBE policy, and secured legislative approval on study 

results. Her experience and involvement with a wide variety _of disparity study 

components provides the framework to be an effective and successful Project Manager . 
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Duties: As Project Manager, Ms. Scott will supervise the research team in the collection 

of the County's contract records and procurement policies. She will supervise all aspects 

of the data collection and data validation for the database team. Anecdotal interviewee 

identification, transcript analysis, and report writing for the anecdotal analysis will be 

under her supervision. Ms. Scott will also supervise quality control for all chapters. 

Ms. Scott will use monthly progress reports queried from the staff's daily status reports 

and team meeting minutes to supervise the project team and to maintain adherence to the 

production schedule. Asana is a web-based application that the team will use to facilitate 

communication and coordination of assignments. Ms. Scott is extremely effective in 

communicating with project staff, clients, and business constituents. Therefore, she will 

serve as the day-to-day contact point in order to facilitate communication between Mason 

Tillman and the County. Ms. Scott will ensure that all information is handled 

professionally and accurately, and the information garnered is used efficiently and 

effectively to inform the Study. 

CHIEF LEGAL ADVISOR: EDWARD NORTON, LL.B. 

Education/Qualifications: Mr. Norton earned a Bachelor of Laws degree from 

Columbia University and a Bachelor of Arts degree from Yale University. Mr. Norton is 

a member of the State Bar of New York and the District of Columbia Bar. Prior to joining 

Mason Tillman, Mr. Norton acted as general counsel to the U.S. Small Business 

Administration, deputy general counsel at the U.S. Department of Housing and Urban 
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Development, law professor, associate in a corporate law fum, and general counsel of the 

New York City Housing Authority. 

Experience: Mr. Norton has advised Mason Tillman on the legal aspects of all 127 

disparity studies since 1990. He has also served as an expert witness for several 

governments attempting to defend a challenged disparity study prepared by a competitor. 

Mr. Norton prepared the case law analysis which has shaped the research methodology 

Mason Tillman has used since 1990. 

Duties: Legal updates will be prepared by Mr. Norton should a federal court rule on a 

disparity study or SBE program during the study period. He will oversee the 

recommendations prepared by the research team and .address clients' concerns about the 

legal sufficiency of the factual predicate upon which race-based recommendations are 

based. Mr. Norton will be present for all presentations to clients' legislators, executives, 

and constituents. 

SENIOR RESEARCH ASSOCIATE: TUYET LINH TAN, ESQ. 

Education: Ms. Tan earned a Juris Doctor degree from University of California, 

Hastings College of the Law and a Bachelor of Science degree in economics and a 

Bachelor· of Arts degree in German, both summa cum laude, from the University of 

Houston. 

Mason Tillman Anodata, Ltd. August 2014 
Palm Beach County Dlsparl(y Stu4, 25 



Experience: Ms. Tan has worked on 10 disparity studies in a research capacity. Along 

with her legal and writing skills, she brings fluency in German, French, and 

conversational Teochew. Her experience includes researching procurement policies and 

procedures, relevant case law governing equity programs, and regulatory frameworks. 

She also codes interview transcripts using standards developed by Ms. Scott. She also 

conducts research in procurement policies and regulations. 

Duties: Ms. Tan will assist the transcription process for all the County's anecdotal 

accounts. She will also conduct research in the County's procurement and contracting 

regulations and programs. 

SENIOR STATISTICIAN: MIKE LEONG, M.S. 

Education: Mr. Leong earned a Master's degree in statistics and a Bachelor of Science 

degree from the University of California, Berkeley. 

Experience: Mr. Leong developed the statistical model which has been used to perform 

the statistical analysis on all 127 of Mason Tillman's disparity studies conducted over the 

last 24 years. He also developed the multiple regression models the data base team uses 

to test the statistical significance of private sector data. He has also designed several 

large-scale surveys conducted to address questions of capacity and serve as the 

requirement for a broad-based input into the anecdotal process. Mike Leong also works in 

. /A_ the University of California, Berkeley's Mathematics and Statistics Program . ..... 
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Duties: Mr. Leong will advise Mason Tillman staff and County personnel on statistical 

matters which arise from unique conditions of the utilization and availability data. He 

will also be responsible for producing the County's research models and sampling plans 

as required. 

STATISTICIAN: ROBERT RAMSEY, M.S. 

Education: Mr. Ramsey earned a Master's degree in applied statistics from California 

State University, Hayward and a Bachelor of Science in theoretical mathematics from the 

University of California, Berkeley. 

Experience: Mr. Ramsey has served as Mason Tillman's mathematician and systems 

designer on 32 disparity studies. He specializes in perfonning statistical analysis of data, 

as well as the design and maintenance of project databases. He is proficient in statistical 

software packages, such as R, SAS, STATA, and SPSS. His skills and ability using 

database management tools, like SQL and Microso:(t Access, are extensive. Mr. Ramsey 

has written a web-scraping application in R to extract large online data files to build 

availability datasets and a "Monte Carlo" simulation function in R that has automated the 

statistical significance testing of disparity study results. 

Duties: Mr. Ramsey will use his statistical training to address issues which arise in the 

performance of the County's statistical analysis. He will also create ad hoc utilities, as 

needed, to clean and scrape the County's client data. He will write utilities and functions 
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in Python and R to address the data manipulation challenges posed by unique aspects of 

the County's data. He will use these tools to web-scrape and normalize large sets of the 

County's data in order to conform the records to Mason Tillman's database structure. 

RESEARCH MANAGER: AMINA TU YUSUF, D.S. 

Education: Ms. Yusuf earned a Bachelor of Arts degree from the University of Utah and 

a graduate certificate from Westminster College, Utah. 

Experience: Ms. Yusuf has performed research, data collection. and surveys on 20 

Mason Tillman disparity studies. Her experience includes conducting primary and 

secondary data collection and analysis using various qualitative and quantitative data 

analysis software programs. As an expert in determining M/WBE goals, Ms. Yusuf has 

produced three goal setting reports approved by the United States Department of 

Transportation in 2013. Ms. Yusuf is also expert in the preparation of workforce goals for 

local governments. 

Duties: Ms. Yusuf will analyze the County's data and prepare workforce goals for the 

County's market areas, if applicable. 
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DATABASE MANAGER: ANTONINA SALINA, M.S. 

Education: Ms. Salina earned a Master's degree in computer science and a Bachelor's 

degree from Saint Petersburg State Institute for Information Technologies, Precision 

Mechanics and Optics in Russia. 

Experience: Ms. Salina has 25 years of applied experience manipulating massive data 

sets. She has been the database manager on 20 Mason Tillman disparity studies. She is 

responsible for designing surveys, developing database structures to capture information, 

and creating reports to present the information. Her related duties include developing, 

testing and supporting business applications to clean and analyze the contract records and 

availability sources, including Microsoft Access, Excel, SQL, and Visual Basic. Ms. 

Salina's knowledge of various financial systems and business practices of governments is 

also extensive. Her command of the procurement processes which govern contracting 

within small and large governments is impressive and grounded in years of experience 

examining the data that the business practices produce. 

Duties: Using the proprietary statistical application designed by Mr. Leong, Ms. Salina 

applies the statistical test of significance to the utilization data she mines and cleans. She 

will manipulate the County's large-scale datasets, conduct data extraction and coding, 

perform data cleaning, and generate the County's technical reports. 
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DATABASE ANALYST: OLGA LEONTYEVA, M.S. 

Education: Ms. Leontyeva earned a master's degree in mathematics from Lomonosov 

Moscow State University in Moscow, Russia. 

Experience: Ms. Leontyeva has been Database Analyst for eight disparity studies. In 

those disparity studies, she was also responsible for utilization, market area, availability, 

disparity analysis, and extensive database management. As Database Analyst, her related 

duties include the management of database cleaning and sampling. Ms. Leontyeva also 

designs data management applications and subcontractor data extraction. She conducts 

regression analyses in R and uses applications in Microsoft Access, Microsoft Excel, 

SQL, and Python. 

Duties: Ms. Leontyeva will be involved in the utilization, market area, availability, and 

disparity analyses for the County. 

DATABASE ASSISTANT: FEN QIN, M.S. 

Education: Mr. Qin earned a master's degree in applied statistics and a Bachelor of 

Science in statistics from California State University, East Bay in Hayward. 

Experience: Mr. Qin has been the Data Assistant on eight disparity studies. His primary 

duties ipclude identification, collection, cleaning, and analysis of prime contractor and 
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subcontract records. His experience in using Microsoft Access, Microsoft Excel, SQL, 

and R allow him to write queries and manipulate large datasets. Mr. Qin's experience 

includes large-scale data collection and cleaning. 

Duties: Mr. Qin will identify, collect, clean, and analyze prime contractor and 

subcontractor records for the County. 

RESEARCH ASSISTANT: NICHOLAS NEGORO, B.A. 

Education: Mr. Negoro earned a Bachelor of Arts degree from California State 

University, Chico; 

Experience: Mr. Negoro has been the Research Assistant on 20 disparity-studies. He 

supervises the multiple business surveys requited to produce a legally sound study, 

including surveys which are undertaken to determine ethnicity/gender, industry, and 

willingness to contract with the client. 

Duties: Mr. Negoro will survey utilized prime contractors and subcontractors in order to 

compile comprehensive and verified subcontract records for the County. He will also 

utilize systems developed by the database manager to track the research process and 

maintain the integrity of the data collected. 
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L.B. LIMITED & ASSOCIATES, INC., established in October 1990 is a 

MBE/WBE/SBE/DBE certified public relations agency. With over 23 years of 

experience, the firm has expertise in community relations, public involvement, 

community outreach media relations, government relations, small/minority construction 

management, and real estate development consulting services. L.B. Limited & Associates 

provides services such as: the development and implementation of a public 

involvement/education campaign for the FDOT/FEC Corridor Study, development and 

implementation of a community involvement campaign for the Center for Disease 

Control Health Survey Project, the development and implementation of a public 

education campaign for the Palm Beach International Airport Runway 

Extension/Improvement Project & EIS Study, and public involvement participation in 

redevelopment initiatives for the Cities of Boynton Beach & Riviera Beach, Indian River 

County Road 510, the Port of Palm Beach projects, and Marriott Vacation Club, Inc. 

In special cases, the firm has combined its community relations/outreach and small 

business management consulting skills in projects that require such a mix of disciplines. 

The best examples are the Florida Scripps Research Institute and the Florida Max Planck 

Research Institute, Construction Projects where we serve as small business managers 

responsible for compliance and r~cruitment of qualified County certified small businesses 

to participate in the construction phase on behalf of Fluor, Jones Lang LaSalle, and 

Weitz/DPR. In addition, the finn served as the public information consultants on behalf 

of Palm Beach County government during project ramp-up. Additional examples are: the 
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Palm Beach County Convention Center where the firm served as the community relations 

consultant for URS Corporation, the construction project program manager, and assisted 

with the small business recruitment activities on behalf of the County; and currently, the 

Palm Beach County Convention Center Hotel Construction Project where the firm serve 

as small business managers and government relations liaison responsible fQr compliance 

and recruitment of qualified County certified small businesses to participate in the 

construction phase on behalf of Related Group of New York. 

The firm has performed community relations, public involvement procedures, community 

outreach, media relations, government relations, smaWminority construction management 

and real estate development consulting services for companies and government agencies, 

including governmental agencies, non-profit organizations, institutes, and businesses 

associations, such as The Scripps Research Institute, Max Planck Society, The Business 

Development Board of PBC, United Way of Palm Beach County, Area Agency on 

Aging, Children's Services Council of PBC, Armory Art Center, Red Cross of PBC, the 

Legal Aid Society of PBC (to government Agencies) - Center for Disease Control, Palm 

Beach County, The City of West Palm Beach, City of Riviera Beach, School District of 

Palm Beach County (SDPBC), South Florida Water Management District (SFWMD), 

Palm Beach County Division of Airports (PBIA), and Florida Department of 

Transportation; private companies, such as Related Group of NYC, Jones Lang LaSalle, 

Florida Public Utilities Company, Republic Properties of Washington D.C., Weitz 

Company, DPR Construction Inc., RDJ, TOD Development Advisors LLC aka-Transit 

Village, LLC, Parsons, Marriott Resorts International and 3D/lntemational; and 
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engineering firms, such as URS Corporation, Stanley Consultants, Creech, Jacobs, 

Gannett Fleming, and East Bay Group; master planning and architectural finns, such as 

Kilday & Associates, Urban Design Studio, TCW, Schwab Twitty Hanser, Pinder

Troutman, and REG Architects. 

L. B. Limited & Associates, Inc. is a member and registered certified 

MBE/WBE/SBE/DBE firm with the Palm Beach County, Office of Small Business 

Assistance, with extensive experience in S/M/WBE, community outreach, project 

compliance tracking/monitoring, small business construction management, and 

facilitation of business community meetings. 

Mr. Bruce N. Lewis, President and CEO, received his BSEE degree in 

Electrical/Chemical Engineering from the University of Minnesota with a Minor in 

Business Administration. Bruce Lewis has 16 years' experience in R&D Chemical 

Design Engineering (semiconductors) for Fortune 500 corporations prior to starting LB 

Limited & Associates, Inc. Public Relations. Mr. Lewis has 23 years' experience as a 

strategic public relations practitioner. Mr. Lewis has won many awards for: 

• Legacy Magazine of South Florida - Top 25 Most Powerful and Influential Black 

Professi?nal in Business & Industry (2013) 

• Palm Beach Partners Matchmaker Conference - Small Business Advocate of the Year 

(2008) 

• United Way Volunteer of the Year- as the 2005/2006 Campaign Chair raising $15.5 

million (a record that stands currently) 

• Boys & Girls Club of PBC- Service to Youth Award (1998) 
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• Delta Sigma Theta Sorority, Inc., West Palm Beach Chapter - Men' of Excellence, 

Business Executive Award (2012) 

S. DAVIS & ASSOCIATES, P.A. (SD&A), founded in 1991, has become one of the 

largest minority-owned CPA firms in the southeastern United States. SD&A currently has 

small/minority business certifications for Palm Beach County, Broward County, and the 

State of Florida. In addition to the main office in Hollywood, Florida, SD&A has offices 

in Miami Gardens, West Palm Beach, and Tallahassee, Florida. What started out as a 

one-man accounting firm has grown to over 20 employees and has expanded to become a 

full-service CPA firm adding tax, information technology services, and business 

consulting advice for all types of entities and industries to the firm's audit and accounting 

practice. SD&A's primary industry concentrations are not-for-profit and governmental 

organizations. 

SD&A maintains continuing education (CPE) credits as required by Florida Statutes. The 

staff members attend seminars sponsored by the American and Florida Institutes of 

Certified Public Accountants and qualifying courses offered by Big Four accounting 

firms and local colleges, universities, and professional organizations. SD&A ensures that 

the partners, as well as staff, receive governmental CPE as required by Governmental 

Auditing Standards. All of the professional staff members are degreed accountants and 

business consultants. The firm's partners and several staff members have worked in 

international accounting fimis, mid · to large governments, and/or major fortune 500 

companies. 
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SD&A bring a wealth of knowledge and new insight to its clients. A key aspect of its 

services is the significant level of partner, manager, and senior involvement in all phases 

of each engagement. 

Shaun M. Davis is founder and managing partner of S. Davis & Associates, P.A. Backed 

by nearly two decades of experience in public accounting, auditing, tax, and consulting 

services, Mr. Davis oversees all aspects of the finn's business. He has worked with clients 

in a range of areas, including governmental, non-profit, real estate, public utilities, 

employee benefit plans, and banking. 

Prior to launching his own firm in 1991, Mr. Davis was .an audit manager at Ernst & 

Young, one of the world's largest accounting finns. He started his accounting career with 

Deloitte and Touche and holds a degree in accounting from Florida State University. 

Mr. Davis has grown his once one-man accounting firm to more than 20 employees in 

three Florida office locations. The successful growth of the firm helped Mr. Davis expand 

the range of services offered to include auditing, business consulting, and other special 

services. S. Davis & Associates, P.A. is now proudly recognized as one of the top three 

minority CPA firms in the southeastern United States, and one of the top ten minority 

businesses in the state of Florida. Mr. Davis, in turn, has become nationally known as a 

CPA. 
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Mr. Davis has a rich history of involvement with educational, social, and other 

community-based organizations. He has provided advice and counseling to numerous 

African American students interested in entering the accounting field and has participated 

in and/or held seminars and training sessions for minorities seeking advice on starting 

new businesses. His success as a business owner and community leader has provided him 

with an invaluable opportunity to give back and serve others. 

Mr. Davis has received several awards, such as the Price Waterhouse Up-and-Comer 

award, Hollywood Outstanding Community Leader award, South Florida's 50 Most 

Powerful Black Professionals, and recently, the South Florida Business Journal 2009 

CEO Diamond Award. Mr. Davis is also a member of the Nova Southeastern 

University's Business Hall of Fame. 

DECISION SUPPORT PARTNERS, INC. has provided research and consulting 

services to the nonprofit sector with a focus on arts and culture for over 20 years. Its 

research supports projects in building nonprofit organizational capacity, audience 

development and marketing strategy, community cultural planning, and program 

evaluation. 

Its research has been the foundation for projects supported by the National Endowment 

for the Arts, Wallace Foundation, James Irvine Foundation, Paul G. Allen Family 

Foundation, and several community foundations. Prior to founding Decision Support 
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Partners, Inc. in 2002, Surale was Vice President for Research and Administration with 

ArtsMarket for 10 years. 

Surale Phillips, the principle, has provided research and consulting services to the 

nonprofit sector with a focus on arts and culture for 20 years. Her research supports 

projects in building nonprofit organizational capacity, audience development and 

marketing, community cultural planning, and program evaluation. Currently, she is 

serving on the Advisory Committee for artsmarketing.org, a project of Americans for the 

Arts and the Cultural and Aesthetic Grants committee for the Montana State Arts 

Council. From 2005 to 2007, she served as the Executive Director for Classics for Kids 

Foundation. 

CAREN HACKMAN, INC. (CHI) is a member and registered certified 

MBE/WBE/SBE/DBE firm with the Palm Beach County Office of Small Business 

Assistance, with extensive experience in graphic design services for print and web, 

consulting, communications, public relations, page design, and management and 

maintenance services. With more than 35 years of experience, the firm's President Caren 

Hackman has worked with organizations and government agencies, including: Children's 

Services Council of Palm Beach County, Healthcare District of Palm Beach County, 

Palm Healthcare Foundation, and many more. She is pleased to include her design talents 

in developing the marketing and communications phase of the disparities study. 
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Detailed below is a description of the qualifications and experiences of Caren Hackman, 

Inc. 

Caren Hackman, Inc. was incorporated in 2003 and applies more than 35 years of 

uninterrupted direct services to public and private agencies as well as corporations gained 

through professional, creative skills, and experience. 

CHI delivers comprehensive coordination and delivery of visual communication media 

including: 

• Comprehensive Outreach Campaigns 

• Website Design 

• Email Campaigns 

• Invitations 

• Posters 

• Flyers 

• Strategic Marketing 

• Branding 

• Photo Editing 

Caren Hackman, president of Caren Hackman, Inc., earned her bachelor's degree in 

industrial design from Syracuse University. She is experienced in visual communication, 

print and web design, creating ad campaigns, brochures and graphic identity systems. She 
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works with diverse clientele, including corporations, non-profit organizations and 

municipalities. Emphasis on client communication and budget, along with vigilance to 

deadlines guarantees client satisfaction. 

Her work has won recognition by many in Palm Beach County as well as national 

organizations. 

Q-Q RESEARCH CONSULT ANTS (QQRC) is a full-service WWBE certified 

African American-owned consulting firm with extensive experience in research, 

statistical analysis, and program evaluation. QQRC is comprised of a group of 

professionals with advanced academic training in quantitative and qualitative 

methodologies. For this Study, QQRC will utilize SPSS for all quantitative data analysis, 

including regression and other multivariate statistical methods. All quantitative data will 

be imputed into SPSS and will be made available to programs in SPSS and excel formats. 

All data will be analyzed using descriptive, inferential, and advanced statistical analyses 

when applicable. QQRC will be responsible for performing the private and public sector 

regression analyses. 

Calonie Gray, Ph.D., received her Master's degree in Mental Health Counseling and 

doctorate in Developmental Psychology from Florida International University. She has 

received extensive training in advanced methodologies and statistical analyses, including 

biostatistics. She has experience leading teams in community settings, academia, and 

government. For years, Dr. Gray worked as a case manager for a community mental 
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health center and worked with others in . the coordination of systems of care. Within a 

university setting, she coordinated federally funded randomized clinical trials. Dr. Gray 

also worked in government evaluating outcomes and providing technical assistance for 

programs funded by county tax dollars. She also has experience in instrument 

development, including evaluation of psychometric properties ( e.g., exploratory factor 

analysis, assessment of the reliability and validity, and differential item functioning 

analysis). She is the recipient of nwnerous awards including ones from the American 

Psychological Association's Society for Multivariate Experimental Psychology, National 

Hispanic Science Network, and the Emerging Scholars Interdisciplinary Network at the 

University of Michigan. 

Sandra Williams, Ph.D., received her Master's degree in Developmental Psychology 

from Teachers College, Colwnbia University, and doctorate degree from Florida 

International University. Dr. Williams' experience as a Research Anl\lyst has afforded 

her excellent skills in both quantitative and qualitative .research rr~ethods. She has 

extensive experience in conducting focus groups and analyzing quaUtative data using 

software for qualitative analysis such as NVivo. Dr. Williams has experience entering 

large amounts of community and clinic data using various softwari; packages ( e.g., 

SPSS); analyzing data using advanced statistical analyses; and participating in ongoing 

clinical research and data collection for National Institute of Men~] Health-funded 

research projects. As a Program Monitor, Dr. Williams evaluated after-school and 

summer programs and generated program monitoring reports which inc\uded suggestions 

for areas of concern and improvement. Because of her expertise in ediication and social 
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sciences, she is a grant reviewer for many entities including U.S. Department of Health 

and Human Services - Health Resources and Services Administration, Florida 

Department of Education's 21 Community Learning Centers, and some local 

municipalities. 

Resumes of Mason Tillman's team can be found in Appendix 1. 
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Table 4: Mason Tillman Study Team's_ Expertise 

. Number of 1\L \\ Bl• . . . , ' i\l:tson I dim an I)' . 
1
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B°'!m~~llt~V~"v¥<-\\!t~"'""'hlt~,;1!~fil~ 
Eleanor Mason 
Ramsey, Ph.D. 127 
Princi al 
Allura Scott, Esq. 

79 Pro ect Mana er 
Edward Norton, 
LL.B. 127 
Chief Le al Advisor 
Mike Leong, M.S. 127 Senior Statistician 
Robert Ramsey, M.S. 32 Statistician 
Aminatu Yusuf, B.S. 20 Research Mana er 
Antonina Salina, M.S. 20 Database Man er 
Olga Leontyeva, M.S. 

8 Database Anal st 
Fen Qin, M.S. 

8 Database Assistant 
Tuyet Linh Tan, Esq. 
Senior Research 10 
Associate 
Nicholas Negoro, B.A, 20 Research Assistant 

L.B. Limited & 
Associates, Inc. 
SBB Subconsultant 
S. Davis & Associates, 
P.A. 
SBE Subconsultant 
Decision Support 
Partners, Inc. 
SBE Subconsultant 
Caren Hackman, Inc. 
SBE Subconsultant 
Q-Q Research 
Consultants 2 
Subconsultant 

• • 

• • 

• • 
• • 
• • 
• • 
• • 
• • 
• • 

• 

• • 

• 
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Table 5: Mason Tillman Study Team's Expert Witness Credentials 

Caption Name 
of Litigation 

Type of Witness 

Qualification 

Favorable 
Ruling for 
Client 

Copy of 
Decision 

Lead Counsel 

Case I Case 2 

Associated Builders and Midwest Fence Corporation v. Contractors v. City of Memphis, USDOT, Case No. 10-CV-5627, 138 F. Supp. 2d 1015 (W.D. Tenn. filed in the Seventh Circuit. 2000). 

DtJubert Witness Daubert Witness 

Federal Rules of Civil Procedure Federal Rules of Civil Procedure 
702: Qualification Based on 702: Qualification Based on 

Knowledge, Skill, Experience, Knowledge, Skill, Experience, 
Training, or Education Training, or Education 

Yes Case Ongoing 

Decision Not Available, See 
See Appendix 2 Appendix 2 for Third Amended 

Complaint 
Monika Lorice Johnson 

(Former City of Memphis City Thor Y. Inouye, Esq. Attorney) 
Chief Ethics Officer Assistant Attorney General 

City of Memphis General Law Bureau 

3030 Poplar Avenue, Suite L-38 100 West Randolph 

Memphis, TN 38111 Chicago, IL 60601 

Ph: (901) 415-2788 Ph: (312) 814-2035 

Email:· Email: Tlnouye@atg.state.il.us 

monika.iohnson(a)memohistn.,wv 
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a.a PROJECT APPROACH 

a.a., Pro/eot Management 

Mason Tillman also has a three-pronged project management structure in order to 

respond to clients' needs. The project management team will consist of three members. 

Eleanor Mason Ramsey, Ph.D., will be the project manager for the Study and oversee the 

entire Study process. Allura Scott, Esq. will act as Assistant Project Manager and manage 

the day-to-day operations of the Study. Aminatu Yusuf will oversee all activities related 

to research. 

A. Eleanor Mason Ramsey, Ph.D., Project Manager 

Dr. Ramsey holds a doctorate degree in anthropology from the University of California, 

Berkeley. As president of Mason Tillman, Dr. Ramsey directs the staff's performance of 

its disparity studies. Dr. Ramsey is a leading expert in program design and statistical 

analysis performed for disparity studies in accordance with legal rulings and policies. 

Under her direction and leadership, Mason Tillman has conducted the 127 unchallenged 

disparity studies on time and within budget. Dr. Ramsey is also accountable for ensuring 

that sufficient resources are allocated to projects. 

Dr. Ramsey has been responsible for client coordination, project scheduling, quality 

assurance, and cost control. She facilitates client and business community meetings, final 
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report preparation, presentations at manager kick-off meetings, legislative briefings, and 

public hearings. The success of the firm's completion of 127 unchallenged disparity 

studies is testament to her managen:ient skills and experience. 

On this project, Dr. Ramsey will lead Mason Tillman's proposed team of professional 

staff and c.onsultants to complete a legally sound disparity study report within 24 months. 

Dr. Ramsey will oversee and review the analysis of the utilization and availability data 

for analysis, drafting of chapters, and preparation of the final report. 

B. Allura Scott, Esq., Assistant Project Manager 

Ms. Scott has worked on 79 Mason Tillman disparity studies for the past 13 years, and 

has served as assistant project manager for numerous disparity studies. Her legal training 

has provided her with the foundation for sound policy analysis and fonnulation. 

She has developed the management protocols for the coordination and tracking of work 

production. Ms. Scott has implemented procedures for securing timely generation of 

contract records by clients. Her systems support real-time accountability for the research 

team and project consultants' work production. Ms. Scott has established protocols for 

identifying and soliciting anecdotal interviewees. Ms. Scott has designed computer-based 

applications to search the transcripts for preliminary analysis. Her extensive experience in 

qualitative research informs her management of proje'ct staff and subconsultants 

completing the assigned tasks. 
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Ms. Scott will use monthly progress reports queried from the staff's daily status reports 

and team meeting minutes to supervise the project team and to maintain adherence to the 

production schedule. Asana is a web-based application that the team will use to facilitate 

communication and coordination of assignments. Ms. Scott is extremely effective in 

communicating with project staff, clients, and business constituents. Therefore, she will 

serve as the day-to-day contact point in order to facilitate communication between Mason 

Tillman and the County. 

C. Aminatu Yusuf, D.S., Research Manager 

Ms. Yusuf has performed research, data collection, data analysis, surveys, and drafting 

services on 20 Mason Tillman disparity studies. Ms. Yusuf has experience conducting 

primary and secondary data collection and analysis. using various qualitative and 

quantitative data analysis software programs. As an expert in determining DBE goals, 

Ms. Yusuf has produced three goal setting reports approved by the United States 

Department of Transportation in 2013. Ms. Yusuf is also expert in the preparation of 

workforce goals for local governments. Ms. Yusuf was the primary writer and researcher 

for the Metropolitan St. Louis Disparity Study. Therefore, she will act as primary 

researcher. 

Table 6 is a summary of the individual team members' roles in this Study. Their 

biographies and duties can be found in Section 3.1.4 above. 
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Table 6: Mason Tillman Project Roles and Responsibilities 
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Eleanor Mason Ramsey, Ph.D. 
Project Manager 

Allura Scott, J.D. 
Assistant Project Manager 

Edward Norton, LL.B. 
Chief Legal Advisor 

Mike Leong, M.S. 
Senior Statistician 

Robert Ramsey, M.S. 
Statistician 

Antonina Salina, M.S. 
Database Manager 

Olga Leontyeva, M.S. 
Database Analyst 

Fen Qin, M.S. 
Database Assistant 

Aminatn Yusuf, B.S. 
Research Manager 

Responsibilities: 
• Client Coordination 

• Project Scheduling Management 

• Quality Assurance / Cost Control 

• Meeting Facilitation 

• Final Report Preparation 

• Presentation 
Responsibilities: 
• Client Coordination 

• Project Scheduling Management 

• Coordinate Data Collection 

• Coordinate Program Analysis Research 

• Coordinate Anecdotal Inteiviews 

• Anecdotal Analvsis 
Responsibilities: 
• Develop Research Methodology 

• Provide Legal Analysis 

• Draft Recommendations 

• Review Final Reoort 
Responsibilities: 
• Analyze Data Received for the Regression Analysis 

• Assist with Statistical Analysis 
Responsibilities: 
• Assist with Statistical Analysis 

Responsibilities: 
• Manage Database Preparation 

• Manage Subcontractor Data Extraction 

• Provide Support on Utilization, Market Area, Availability, 
and Disparity Analyses 

Responsibilities: 
• Manage Database Preparation 

• Manage Subcontractor Data Extraction 

• Provide Support on Utilization, Market Area, Availability, 
and Disparity Analyses 

Responsibilities: 
• Clean and Analyze Prime Contractor and Subcontractor Data 

• Provide Support on Utilization, Market Area, Availability, 
and Disparity Analyses 

• Assist with Regression Analyses 
Responsibilities: 
• Coordinate Data Collection 

• Assist with Report Preparation 
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Tuyet Tan, Esq. 
Senior Research Associate 

Nicholas Negoro, B.A. 
Research Assistant 

Bruce N. Lewis 
L.B. Limited & Associated, Inc. 

Shaun M. Davis 
S. Davis & Associates, P.A. 

Surale Phillips 
Decision Support Partners, Inc. 

Caren Hackman 
Caren Hackman, Inc. 

Calonie Gray, Ph.D. 
QQ Research Consultants 

Responsibilities: 
• Manage Transcription Process 
• Prepare Procurement Matrix 
• Manage Document Control 

Respoaslbilitiea: 
• Provide Program Analysis Research 
• Assist with Report Preparation 

Responsibilities: 
• Facilitate Business Community Meeting 
• Facilitate Public Hearings 

Responsibilities: 
• Collect Data 
• Conduct Willingness Survey 

Responsibilities: 
• Conduct Anecdotal Interviews 
• Perform Transcriptions 
• Conduct Ethnicity and Gender Survey 
• Perform Business Outreach 
Responsibilities: 
• Design Website 
• Design Business Community Meeting Materials 

Responsibllltla: 
• Perform Regression Analyses 

Resumes of Mason Tillman's team can be found in Appendix 1. 

a.a.a-a.a.s Methodology 

A. /nlroduollon 

Two United States Supreme Court decisions, City of Richmond. v. J.A. Croson Co. 1 

(Croson) and Adarand v. Pena2 (Adarand), raised the standard by which federal courts 

will review race-based contracting programs and the criteria for a legally sound disparity 

study, upon which a race-based program must be predicated. In Croson, the Court 

1\ 1 City of Richmond V, J,A, Croson Co,, 488 U.S. 469 (1989). 

2 Adarand Constructors, Inc. v. Federico Pena, 515 US. 200 (1995). 
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announced that the constitutionality of affirmative action programs that employ racial 

classifications would be subject to "strict scrutiny." An understanding of Croson, which 

applies to state and local governments, is necessary when developing a sound M/WBE 

program. Broad notions of equity or general allegations of historical and societal 

discrimination against minorities are insufficient to meet the requirements of the Equal 

Protection Clause of the Constitution. Instead, governments may adopt race-conscious 

programs only as a remedy for identified discrimination, and this remedy must be 

narrowly tailored to impose a minimal burden upon unprotected classes. In this context, 

Croson defines discrimination as a finding of statistically significant underutilization of 

available businesses.Adarand, which followed Croson in 1995, applied the strict scrutiny 

standard to federal programs. 

An intermediate standard, which is less stringent than strict scrutiny, applies to the 

formulation of government contracting programs which do not involve race. Thus, 

government contracting programs that afford a preference to women, veterans, small and 

local businesses are subject to intermediate scrutiny. A simple finding of social or 

economic impediments to public contract opportunities can meet the intermediate 

standard. Thus, the statistical analysis required to implement any one of these four 

programs does not require a finding of statistically significant disparity. The strict 

scrutiny standard is, however, being applied to women because it is prudent, not legally 

required. The lesser standard is most appropriate for the formulation of the veterans, 

small and local business programs. Thus, the information completed for the examination 
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and application of strict scrutiny to M/WBEs can be used to fashion a veteran, small and 

local program . 

.--------------. A legal review is the first step in the 

Disparity Study: 
Critical Components 

1. Legal Framework 
2. Contracting and Procurement 

Policies .and Programs 
3. Utilization Analysis 
4. Geographic Market Area 

Identification 
5. Availability Analysis 
6. Disparity Analysis 
7. Anecdotal Evidence 
8. Race and Gender-Neutral 

Policies 
9. Recommendations 

statistical analysis that Mason Tillman 

proposes to undertake. The County's 

contracting and procurement policies will be 

reviewed in step two to determine the 

contracting process employed. Utilization 

records will be collected in step three to 

members and its prime contractors procured 

Construction (horizontal and vertical, new and 

replacement), Professional Services, including 

contracts under the Consultants' Competitive Negotiation Act (CCNA) and non-CCNA 

contracts, and Goods and Services/Commajities from SBEs, including M/WBEs, and 

non-SBEs. Identification of the County's market area is step four. Prime utilization 

\ 
records will be used to determine the market area in which prime contractors were 

located. Step five, the availability analysis, identifies businesses in the market area 

willing and able to provide Construction (horizontal and vertical, new and replacement), 

Professional Services (CCNA and non-CCNA), and Goods and Services/Commodities 

procured by the County and its prime contractors. Step six determines whether there is 

statistically significant underutilization of SBEs, including M/WBEs, and non-SBEs 

within each of the industries examined. In step seven, the anecdotal analysis, 

contemporary experiences of business owners in the County's market area will be 
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collected and reviewed. Step eight will be a review of the County's race and gender

neutral efforts. Finally, in step nine, Mason Tillman makes recommendations which 

include best practices to enhance the County's current business practices to remedy any 

identified disparity. 

Please see Appendix 2 for a complete discussion of the legal basis for the disparity study 

methodology. 

•• •oope ot work 

I. Phase I 

P,·epare Preliminary Work Plan 

Within 30 days of receiving the notice to proceed, a detailed work plan will be 

developed. It will identify the tasks to be completed and the major milestones. The 

delivery schedule for the work products will be stipulated. 

4.3. Cmwene Prt,ject Kick-Off Meetings 

At the inception of the Study, Mason Tillman proposes to convene a series of preliminary 

meetings with officers of the County in order to review the County's contracting policies 

and procedures, as well as SBE program. These preliminary meetings would offer all 

parties the opportunity to discuss the procedures for i9entifying and reviewing data, 

introduction and function of staff, proposed management meetings, database meetings 

and proposed data assembly and data cleansing procedures, proposed computer data 
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programs, and North American Industry Classification System (NAICS) classification of 

data. These preliminary meetings will consist of at least two meetings with County staff. 

• Manager Meetings 

During the manager meetings, elements of a disparity study will be detailed, and 

questions from the managers will be addressed. Also, the County's role in providing the 

prime contractors and subcontractor awards and payments will be established. 

• Database Staff Meetings 

During the database staff meetings, the scope of the study will be defined, the utilization 

database structure will be described, and the County's AMS Advantage (AMS) and 

Vendor Self-Service (VSS) systems will be reviewed. A system and schedule for 

retrieving the required electronic data will be developed. 

The kick-off meetings will also ensure that the minimum requirements of this RFP are 

met: 

• identify key managers/stakeholders, 

• advise/assist in the creation of a task force, if required, 

• determine data requirements, 

• facilitate required meetings, 

• review past and existing contracts, expenditures and procurement methods, 

• create status reports as agreed upon/required, 

• upon agreement by the County, survey, and interview outside resources for 

anecdotal evidence, 
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• facilitate any public hearings recommended to gather infonnation, and 

• identify an expert witness that will testify in defense of the final disparity study 

report in the event that it or any program adopted as a result of the study is 

challenged in court; provide that expert witness's qualifications and experience in 

providing such expert testimony. 

4.4.4 Review and Collect Data 

1. Prime Contract Records - Active Participant Analysis 

Prime contracts awarded during the study period will be analyzed using the electronic 

records provided by the County. Logistics for retrieving the required prime contract 

records will be determined during the County kick-off meetings. Mason Tillman's 

database staff will coordinate with the County to secure complete payment and award 

records for the contracts in each of the above industries studied. Collaboration between 

Mason Tillman and the County in the data collection process is crucial to ensure the 

accuracy of the analysis. The award amounts, as well as change orders, amendments, and 

payments for each prime contract, are the critical information necessary to compile a 

comprehensive database of the County's spending. 

The compiled prime contract records for each industry must be cleaned before the 

analysis can be performed. Mason Tillman has developed a complex relational database 

to clean and analyze clients' contract records. The database contains various queries 

necessary to analyze utilization of businesses by ethnic group, gender group, and 

industry. The database is designed to allow for the various queries necessary to analyze 

utilization of businesses by ethnic group, gender group, and industry. A number of 
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proprietary utilities developed in SQL, Access, Python, and R allow Mason Tillman to 

scrub and analyze clients' data. These utilities identify contracts that should be excluded 

from analysis, such as non-profit and government records, contracts awarded outside of 

the study period, duplicate records, records with null values, and payments which exceed 

award amounts. 

Once the prime contract data has been cleaned, a Data Verification Report will be 

produced detailing the excluded records and any other questions or issues to be reviewed 

by the County. Mason Tillman's database staff will also collaborate with the County to 

resolve any data issues identified in the Data Verification Report. All prime contract data 

will be housed in a proprietary relational database. 

The data requirements for each prime contract are denoted in Table 7 below. 

Table 7: Sample Utilization Database Structure 

Pro'ect Name Project title or description 

Contact 
· .... • • < ~(im#cy t1$1J;~:hf~lnp~i_-·• _· -------------------'-----1 

Contact person at company 

:v ___ .-._e_n_:-d=o=r ___ •--D~.•·· .... ·-.. ____ .-... ::: __ -___ ·_·~··-----------.. __ •. -. ·--~..,.: .... ·•·~-....... :..,..! __ :::-·•• __ :-is ... •••L.Y ...... -,: .. :_-....... :-: ..... i-{ ___ e-•• ___ .n_u_::tn •• -. b,_e_r .... : as-·.·. :..,..si_gn_e_d_. -to-· .• -C-o~:ln,,_p_an_y_·· .-b-y-·• 

Contractor Status P = Prime Contractor 
S = Subcontractor 
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Deliverable: Data Verification Report 

Industry-specific categories of Construction (horizontal and vertical, · new and 

replacement), Professional Services (CCNA and non-CCNA), and Goods and 

Services/Commodities contracts, awarded by the County between 2009 and 2013, will be 

determined in accordance with National Institute of Governmental Purchasing (NIGP) 

codes. A bridge will be used to translate the NIGP and County commodity codes to 

NAICS codes for purposes of industry classification and analysis. In the absence of an 

industry classification system or incomplete coding, contract description will be used to 

classify the industries. The coding will be undertaken in consultation with the County 

when the codes are not available, or if classifications are not clearly delineated. 

Each contract will be reviewed to determine its industry category. Specifically, each 

contract will be classified by NAICS code into one of the industries to be studied. All 

NAICS code assignments will be submitted to the County for review. 

Deliverable: Industry Classification Tables 

In order to produce the narrowly tailored disparity analysis required by Croson, the 

contract records classified by industry must also include reliable ethnic and gender 
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classifications. Therefore, the ethnicity and gender of each prime contractor will be 

determined. In the event that complete infonnation on the prime contractors' ethnicity 

and gender is not provided in each vendor or contract record, it will be necessary to 

conduct research to secure the information. Certification lists, Internet research, and 

business surveys will be used to reconstruct the prime contract data. Logistics for 

collecting the required prime contract records will be determined during the project kick

off meetings. These meetings will explain the types and amounts of data to be collected 

as well as the data retrieval process. Any data not available in the County's AMS and 

VSS system will also be identified during the project kick-off meetings. 

The cleaned and coded prime contract records will be analyzed by industry, ethnic group, 

gender group, and size. Prime utilization tables presenting the analysis by ethnic and 

gender group within each of the relevant industries will be prepared and submitted. 

Deliverable: Prime Contractor Ethnicity and Gender Tables 

Once the prime utilization tables are reviewed by the County and any resulting questions 

are addressed, an additional analysis will be performed to create tables presenting the 

prime utilization data by highly used vendors as well as by ethnic and gender group 

within each industry. 

Deliverable: Prime Utilization Chapter 

2. Subcontract Records -Passive Participant Analysis 

Mason Tillman will identify and collect subcontract data for the study period between 

· A 2009 and 2013. A determination of whether the County is a passive participant in ethnic 
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or gender discrimination will be assessed through an analysis of subcontracts awarded by 

the County's prime contractors. Comprehensive subcontract data is essential to conduct a 

legally-sound subcontractor utilization analysis. According to the Q&A, dated July 24, 

2014, the County's Office of Small Business Assistance maintains records of its 

subconsultants, including non-SBEs, in multiple locations and formats. As a rule, non

SBE subcontract records must be reconstructed because most local governments· do not 

maintain comprehensive data. Given the possibility of incomplete electronic 

subcontractor records, the proposed subcontractor data collection process includes 

collaborating with the County's information technology staff to extract all electronic 

copies of subcontract records housed in the AMS and VSS systems and with project 

managers to collect subcontract records from paper files and surveys. 

Mason Tillman has a well-honed stringent data collection strategy to garner 

comprehensive subcontract data. The data collection strategy has been effectively used in 

more than 100 disparity studies. It has produced the comprehensive subcontract records 

essential to producing an unbiased analysis of the utilization of S/M/WBE subcontractors. 

Mason Tillman's data collection process will be described to the County during the kick

off meetings. This process will only be employed in the event that the County's 

electronic subcontract records are not comprehensive. 

The data collection process involving hard copy records and surveys includes securing 

M/WBE utilization reports, searching project files for bids/proposals, board resolutions, 

/\ inspector logs, prevailing wage reports, invoice statements, and stop-payment notices, as 
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well as conducting surveys. One is a prime contractor survey to collect records not 

housed with the client. To verify the accuracy of the subcontract data compiled from 

electronic and hard copy files and provided by the prime contractors, a subcontractor 

survey is conducted. The survey queries the subcontractor to verify actual participation 

on the prime contracts included in the subcontract analysis. Once the electronic, hard 

copy, and survey data is compiled, the records will be cleaned and analyzed. All 

subcontract data will be housed and analyzed in the same proprietary relational database 

used to analyze the prime contract records. 

Mason Tillman's relational database used to clean and analyze prime contract records 

will be the application used to analyze the subcontracts. The database includes various 

queries specifically developed to analyze subcontract utilization by ethnic group, gender 

group, and industry for the study period. The proprietary utilities to scrub and analyze 

clients' subcontract records have been developed in SQL, Access, Python, and R. These 

utilities identify contracts where the total subcontract award exceeds the prime contract 

award, duplicate subcontract records, prime contractors listed as subcontractors, and 

subcontractor payments which exceed the subcontract award amounts. Once the 

subcontract data have been cleaned, reports presenting the percent of subcontract award 

dollars per prime contract will be prepared. 

Deliverable: Subcontract Records Sorted by Prime Award Amount 

... . 
The race and gender of each subcontractor will be determined. The etlinicity and gender 

-
of business owners in the contract i:ecords will be verified, and ethnicity and gender of 
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business owners will be compiled for the subcontract records missing either 

classification. The reconstruction will be done using certification lists, Internet research, 

and surveys of business owners. Tables detailing the total award by ethnic and gender 

group within each industry will be prepared. 

Deliverable: Subcontract Tables by Industry, Ethnicity, and Gender 

Once the County's questions are addressed, the cleaned and coded subcontract records 

will be analyzed by industry, ethnic group, gender group, and size. Subcontract utilization 

tables presenting the analysis by ethnic and gender group within each of the relevant 

industries will be prepared and submitted. 

Deliverable: Subcontractor Utilization Chapters. 

Recognizing the need for strict privacy protection of our client's data, Mason Tillman has 

installed data protection systems, including firewalls and data encryption software, used 

when trans~itting infonnation. For this project, Mason Tillman will sign a non

disclosure agreement with the County. 

DEFINE RELEVANT GEOGRAPHIC MARKET AREA 

Croson was explicit in stating that the local construction market was the appropriate 

geographical framework within which to perform statistical comparisons of business 

availability and business utilization. Therefore, the identification of the local market area 

is particularly important because it establishes the parameters within which to enumerate 

available businesses. 
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A cluster analysis will be the basis for determining the geographic distribution of 

contracts by industry, contract dollars, and contract awards. Mason Tillman will analyze 

the number of contracts and the dollars awarded by the County to map the location of the 

utilized businesses. 

Deliverable: Market Area Chapter 

4.4.5 PERFORM AVAILABILITY ANALYSIS 

Availability is the crux of a constitutional disparity study and is often highly scrutinized 

and controversial. Croson defines "availability" as the number of businesses in the 

jurisdiction's market area which are willing and able to provide goods or services.3 

Subsequent circuit court decisions have addressed the issue of capacity. Therefore, a 

constitutionally sound analysis must also address capacity of the willing businesses to 

perform the County's contracts. The methodology to enumerate available M/WBEs and 

non-M/WBEs within the market area is based on two aspects: (1) the business' interest in 

doing business with the County, as implied by the term ''willing," and (2) the business' 

ability or capacity to provide a service or goods, as implied by the term "able." 

Businesses identified through non-government sources will be surveyed to assess their 

willingness to do business with the County and only those businesses which confirm their 

willingness to contract with the County will be included in the analysis. Businesses that 

are ready, willing, and able to perform construction (horizontal and vertical, new and 

replacement), professional services including CCNA and non CCNA, and goods and services 

contracts will be considered available and interested in performing for the County. 

' Cityo/Richmondv. J.A. Croson Co., 488 U.S. 469,509 (1989). 
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Chart 02: Determination of Availability 

A combination of methods will be used to identify willing and able businesses that could 

perform the contracts awarded by the County and its prime contractors during the study 

period. Ability will be determined through a business profile assessm~t and a size 

analysis of awarded contracts. The businesses which provide the specific goods and 

services procured by the County will be used in the statistical analysis. The following 

methods will be employed to secure the sources of available businesses that could 

perform the prime contracts and subcontracts awarded by the County and its prime 

contractors during the study period. 

1. Determine Pre-Qualification Standards 

Any pre-qualification standards used by the County during the study period to determine 

a contractor's eligibility to bid and be selected for contracts must be defined before 

seeking to identify available businesses. Mason Tillman's review of pre-qualification 

standards will determine how and where they are applied in the contracting process to 

measure suitability to bid. After careful review of the pre-qualification process and any 

other formal standards, eligibility to bid or propose will be defined. Capacity measures 
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will be defined for each industry. The availability strategies discussed below are used to 

identify businesses that might reasonably have met the County's capacity requirements. 

2. Collect Records from the County 

The primary source for information. on businesses that have indicated an interest in doing 

business with the County is the bidders list. The utilized bidders on the bidders list have 

demonstrated both willingness and capacity. Unsuccessful bidders on the bidders list 

have demonstrated willingness. Unsuccessful bidders can be retrieved from bid 

tabulations, vendor lists, and plan holder Hsts. 

3. Compile Certification Directories 

Mason Tillman maintains a comprehensive database of local, state, and federally certified 

Florida businesses. These lists, saved in Mason Tillman's proprietary database, are 

refreshed monthly. The database can be queried for market area businesses. A number of 

proprietary utilities developed by Mason Tillman's database staff in SQL, Access, 

Python, and R are used to analyze the data. These utilities identify vendors that should be 

excluded from analysis, such as duplicate records and ineligible NAICS codes. In 

addition, certification lists maintained by the County, as well as lists maintained by other 

federal and regional certification organizations, will be collected and queried for market 

area businesses. 

4. Conduct Outreach 

A targeted outreach campaign will be performed to identify businesses in the market area 

that are not utilized by the County or certified. Experience has shown that the number of 

firms identified using records maintained by certification agencies may not reflect the 

actual level of availability in the market area. The outreach will identify willing and able 
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M/WBEs, and non-M/WBEs, which may have been deterred for various reasons from 

bidding on County contracts or becoming certified SBEs. 

Outreach efforts will be customized to target underrepresented firms which reflect the 

diversity of the County's market area. In order to reach SBEs, including M/WBEs, and 

non-SBEs not captured in certification sources, well-crafted and professionally executed 

outreach is critical. Business size, ethnicity, and language facility are characteristics of 

the targeted market segment that must be considered when structuring the outreach plan. 

Mason Tillman's multiethnic and multilingual outreach plan consists of seven 

components: 

a. Trade and Professional Organization Partnerships: Trade and professional 

associations will be targeted. Membership listings will be solicited from these 

M/WBE and non-M/WBE organizations. Palm Beach County trade and professional 

associations include Palm Beach Chapter of the American Institute of Architects, 

American Business Women's Association, National Association of Professional 

Women Palm Beach County, Public Relations Society of America Palm Beach 

Chapter, and Networking Hispanos. 

b. Technical Assistance Center Partnerships: The regional small business technical 

assistance centers funded by the U.S. Small Business Administration, colleges and 

universities, and state and local government agencies will be partners. These 

organizations' clients are small and minority-owned market area businesses. The 

centers will be contacted to promote the Study and asked to place a link to the Study 

/\ webpage on their website. 
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c. Chamber of Commerce: Ethnic, female, and metropolitan chambers of commerce are 

sources for identifying M/WBE and non-M/WBE businesses within the County's 

market area. These ethnic organizations' members are small, minority, and woman

owned market area businesses. The chambers will be contacted to promote the Study 

and asked to place a link to the Study's webpage on their website. Chambers of 
' 

commerce in Palm Beach County include Black Chamber of Commerce of Palm 

Beach County, Chamber of Commerce of the Palm Beaches, Hispanic Chamber of 

Commerce, Central Palm Beach County Chamber of Commerce, Puerto 

Rican/Hispanic Chamber of Commerce for Palm Beach County, and Women's 

Chamber of Commerce of Palm Beach County. 

d. Study Webpage: Mason Tillman will develop and maintain an interactive webpage 

and provide the hyperlink to the County to post on its website. The webpage will 

provide information about the Study, its requirements, and the benefits the business 

community will derive from its successful completion. The webpage will also solicit 

business participation for anecdotal interviews and advertise the business community 

and public hearings. 

e. Media Outreach: Broad-based ethnic and gender-focused media will be utilized to 

print infonnation about the Study. Drawing upon our team's established relationships 

with the ethnic media, articles will be placed in regional publications targeting 

African American, Hispanic American, Asian American, Native American, and 

Caucasian woman business-owned businesses. 
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[. Public Service Announcements: Public service announcements will be distributed to 

targeted radio, television, and cable stations. In addition, press releases will be 

distributed to select print media. 

g. Business Community Meetings: Two (2) business community meetings will be 

organized in cooperation with the County. Our subconsultants will play a critical role 

in identifying the appropriate venues in area throughout the County. Mason Tillman's 

staff will work closely with our subconsultants to ensure that outreach is 

comprehensive and reaches the most underrepresented business owners. 

Businesses will be invited using a mailing list generated from the availability 

database. The meeting notice also will be distributed through the trade associations, 

ethnic chambers of commerce, regional training facilities, and other partners. Value

added services, such as informal bid opportunities, certification services, financing 

and bonding program information, will be included in the agenda to encourage 

business owners to attend. 

The meetings should quell any negative publicity regarding the Study and ensure that 

the public is accurately informed and advised. The business community meetings will 

also provide a forum to secure public testimony and identify additional businesses for 

the anecdotal interviews. 
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5, Assess Willingness 

Willingness is defined in Croson as a business's interest in doing government 

contracting. 4 A business that has bid on a County contract or secured government 

certification is considered "willing." The willingness of businesses identified from non

government sources will have to be determined. A telephone survey will be used to 

assess the willingness of businesses identified from sources other than records provided 

by the County or certification agencies. Only businesses which affirm willingness to 

contract with the County will be included in the capacity analysis. 

6. Perform Capacity Analysis 

A combination of methods will be used to assess capacity and the factors that affect 

capacity. The availability analysis will address or account for differences in capacity as a 

possible explanation for any findings of disparities. The County's utilized bus~esses, pre

qualified businesses, and firms identified from certification sources that meet capacity 

measures set forth in Contractors Association of Eastern Pennsylvania v. City of 

Philadelphia5 will be presumed to. have the requisite capacity. The four capacity 

components are detailed below: 

• Size Analysis: A distribution of contracts by size and industry will be calculated to 

determine the average size of the County's contract awards. Contract size is a 

determinant of the capacity a willing business should have to be competitive. The 

contract awards wilt be analyzed by industry, ethnic group, and gender group to 

• Croson, 488 U.S. at S09. 

5 91 F.3d S86 (3rd Cir. 1996). 
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assess whether there are any statistically significant differences between the gender 

and ethnic groups within each contract size range and industry. 

• Largest Awards: The analysis will determine the largest contract awards received by 

each ethnic and gender group, and industry in order to detennine the demonstrated 

capacity of SB Es, including M/WBEs, to perfonn on large contracts. 

• Certification: The certification procedures used by the certifying agencies will be 

reviewed to determine if they meet the standard capacity in Contractors Association 

of Eastern Pennsylvania v. City of Philadelphia. 6 In this case, the court found the 

certification process to be an adequate measure of capacity. 

• Capacity Assessment: Businesses who affirmed their willingness to contract with the 

County will be surveyed to assess the relative capacity by ethnic and gender group. A 

stratified sample will be drawn so that the survey results will be reliable at a 95 

percent significance level. A questionnaire designed to elicit infonnation on key 

factors descriptive of a business's ability to perfonn County contracts will be used to 

conduct the survey. Businesses will be surveyed regarding their financial status, 

equipment, staffing, resources, and proof of bond and insurance, where applicable. 

The survey results will be used as an additional method to evaluate the capacity of the 

willing businesses. The survey questions will also elicit generally held perceptions 

regarding bidding on the County's contracts and obtaining bonding and SBE 

certification. The data will be sufficient to detail the respondents' reasons for not 

bidding on the County's contract opportunities or seeking SBE certification. 

Deliverable: Availability Chapter 

• 91 F.3d 586 (3d Cir. 1996). 
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4.4.6 UT/LIZA T/ON AND DISPARITY ANALYSIS 

a, Statistical Disparity Analysis 

Mason Tillman's disparity model is based on a comprehensive legal analysis of the 

Croson decision and its progeny. As the first step in conducting the statistical test, Mason 

Tillman will calculate the number of dollars that each ethnic and gender group is 

expected to receive based on the group's availability in the market area. Next, Mason 

Tillman will calculate the difference between each ethnic and gender group's expected 

contract amount and the actual contract amount received by each group. 

In analyzing the actual contract dollars received by a given ethnic/gender group and the 

expected contract dollars that each ethnic/gender group should receive, any difference 

between the actual and expected dollars can be interpreted as due either to chance or to 

discriminatory treatment through preferential practices in the contract award process. To 

test the significance of a disparity ratio, a P-value will be calculated.7 For disparity 

findings less than 1, Mason Tillman will test the statistical significance using one of three 

methods, (1) a parametric analysis,8 (2) a non-parametric analysis,9 and (3) a simulation 

analysis. 

Deliverable: Prime Contractor and Subcontractor Disparity Tables by Ethnicity, 

Gender, and Industry 

7 P-value is a measure of statistical significance. 

8 Parametric analysis is a statistical examination based on the actual values of the variable. In this case, the parametric analysis 
consists of the actual dollar values of the contracts. 

9 Non-parametric analysis is a method to make data more suitable for statistical testing by allowing one variable to be replaced with 
a new variable that maintains the essential chafllcteristics of the original one. In this case, the contracts are ranked from the 
smallest to the largest. The dollar value of each contract is replaced with its rank order number. 
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The objective of the disparity analysis is to determine the levels at which M/WBEs are 

utilized on the prime contracts and subcontracts. The methodologies used by Mason 

Tillman to identify any disparity or disparities has been thoroughly researched, reviewed, 

and documented in order to withstand a potential legal challenge to the County's Study. 

Under a fair and equitable system of awarding contracts, the proportion of contract 

dollars awarded to M/WBEs would be equal to the proportion of available M/WBEs in 

the relevant market area. The disparity ratio will be determined by dividing the actual 

contract amount (utilization) by the expected contract amount (availability). Croson 

states that an inference of discrimination can be made prima facie if the disparity is 

statistically significant. 

. . Utilization 
Disparity Ratto = A 'lab'l' 

Vat l tty 

A disparity ratio of less than 0.8 indicates a degree of disparity. A statistical test will be 

conducted to determine the probability that the disparity is due to chance. If there is a low 

probability that the disparity is due to chance, the Supreme Court states that an inference 

of discrimination can be made. 10 

Deliverable: Prime Contractor and Subcontractor Disparity Chapter 

1. Criteria to be Used to Determine Statistical Significance 

There are two critical constraints in performing statistical tests for significance. First, the 

size of the population affects the reliability of the results. In other words, a relatively 

small population, whether in terms of the total number of contracts or the total number of 

10 When conducting statistical tests, a confidence level must be established as a gauge for determining whether an observed 
occurrence is not due to chance. It is important to note that a 100 percent oonfidence level or a level of absolute certainty can 
never be obtained iii statistics. A 95 percent confidence level Is considered by the Courts to be an acceptable level in detennining 
whether an inference of discrimination can be made. Thus, the data analyzed here was done within the 95 percent oonfidence 
level. 
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available businesses, decreases the reliability of the statistical results. Therefore, when 

the population is too small, no meaningful conclusions can be drawn from the results. 

One or a few large contracts can also affect the reliability of a calculation of disparity 

using the standard parametric calculations. 

Second, although an inference of discrimination cannot be made if statistical significance 

is not obtained from the test, the existence of discrimination cannot be ruled out. The 

results of the statistical disparity analysis are necessarily influenced by the size of the 

population in each contracting and ethnicity/gender category. Given these limitations, the 

anecdotal data has an especially important role in explaining the conditions of 

discrimination that might exist in the market area, although the anecdotal evidence should 

not be used in lieu of statistics to determine whether a disparity exists. 

2. Standard of Review 

Where a disparity is found in any of the County's contract awards by industry, gender, 

and ethnicity, an inference of discrimination can be made based on the Croson standard. 

The Croson standard will be the controlling factor in detennining if a statistically 

significant disparity exists at the 95 percent confidence level in contracts awarded to 

M/WBEs that may lead to an inference of discrimination. 

b. Private Sector Discrimination - Business Formation & Earnings 

Private sector business practices can be indicators of marketplace conditions that 

adversely affect the formation and growth of M/WBEs. Concrete Works of Colorado v. 

City of Denver (Concrete Works ,011 sets forth a framework for considering 

n Concrete Worlc.r I, 86 F. Supp. 2d 1042, 1073 (D. Colo. 2000), rev'd on other gro1U1ds, 321 F.3d 950 (10th Cir. 2003), cert. denied, 
540 U.S. 1027 (2003). 
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discriminatory private sector business practices. In accordance with Concrete Works II, 

Mason Tillman will examine three outcome variables: (1) business ownership rates, 

(2) business earnings, and (3) business loan approval rates. 

The Business Ownership Analysis examines the relationship between the probability of 

being a business owner and independent socioeconomic variables. Business ownership, 

the dependent variable, includes business owners of incorporated and nonincorporated 

firms. A regression analysis will be used to determine if ethnicity and gender have a 

statistically significant effect on the business formation rates, when controlling for 

owners' characteristics, such as age, education, marital status, average revenues and 

revenue growth trends for M/WBEs and non-M/WBEs, and other variables. The United 

States Census Public Use Microdata Sample (PUMS) f~r 2007-2011, a subset of the 

2007-2011 American Community Survey (ACS) and Puerto Rico Community Survey 

(PRCS), will be used to compare business formation rates and business earnings of 

M/WBEs to similarly situated non-M/WBEs. 12 The actual availability of M/WBEs will 

be compared to the expected or potential availability of M/WBEs using the business 

formation rates calculated in the regression analysis. However, it is notable that the 

application of such an analysis has limited descriptive value and no utility in any 

calculation of statistically significant disparity in the County's utilization of available 

businesses according to Croson. 13 

12 The American Community Survey provides dala on race and gender, but does not enumerate certified businesses. Therefore, any 
analysis using the American Community Survey is limited to an analysis ofM/WBEs. 

13 Builders Aas 'n ofGrea1er Chicago v. Chicago, 298 F .Supp 2d 725 (N.D. Ill. 2003). 
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The Earnings Disparity Analysis examines the relationship between the annual self

employment income and independent socioeconomic variables. An ordinary least squares 

(OLS) or linear regression analysis will be used to determine if ethnicity and gender have 

a statistically significant effect on business earnings, when controlling for owner 

characteristics, such as age, education, marital status, access to the capital, and other 

variables. 

c. Private Sector Discrimination -Business Loan Approval and Bonding 

The Business Loan Approval Analysis examines the relationship between the probability 

of obtaining a business loan and bonding and variables related to socioeconomic factors 

and business characteristics including, but not limited to credit as well as business, 

family, and social networks, as compared to non-M/WBEs while holding balance sheet 

and creditworthiness information constant. The model is an · Ordered Logistic model 

where the dependent variable is the reported probability of obtaining a business loan or 

bonding. The National Survey of Small Business Finances will be used to compare loan 

approval rates or access to credit of M/WBEs and non-M/WBEs. The regression analysis 

will determine if ethnicity and gender have a statistically significant effect on loan 

approval rates and access to credit when controlling for business characteristics, such as 

credit history, demographics, and socioeconomic indicators. 

It should be noted that many of these variables, such as access to capital, may appear race 

and gender-neutral, but can be •Correlated with race and gender. There is a limitation in 

utilizing census data to access socioeconomic factors on business formation. The dataset 

neither specifies the types of businesses owned, nor can it be limited to the types of 
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contracts that the County procures. Thus, these findings should be considered 

informational. 

In the absence of a race and gender-neutral explanation for any existing disparities, the 

regression findings would point to racial and/or gender discrimination that depress 

business ownership, business earnings, and business loan approval rates. Such 

discrimination would be a manifestation of economic conditions in the private sector that 

impedes efforts of minorities and females to create, grow, and sustain businesses. It could 

then reasonably be inferred that these private sector conditions are manifested in· the 

existing levels ofM/WBEs' availability. 

Deliverable: Regression Chapter 

d. Statistical Disparity Analysis - Palm Beach County M/WBE Utilization 

Similar to the disparity analysis in Section a., Mason Tillman will determine if there is a 

statistical significant disparity when comparing the availability of willing and able 

M/WBEs to the utilization of M/WBEs by the County or its prime contractors. For this 

disparity analysis, any utilized prime contractors and subcontractors that are not located 

in Palm Beach County will be excluded from the dataset. The disparity findings, if any, 

will be presented by ethnic group, gender group, and industry. 

e. Statistical Comparison with Non-County Public Sector Utilization 

In order to conduct this analysis, Mason Tillman will collect other governmental 

agencies' utilization data, if available. Mason Tillman has performed disparity studies in 

Broward, Miami-Dade, Hillsborough, and Duval County. Therefore, utilization data for 

these cowities are available in Mason Tillman's database. Mason Tillman also has several 
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competitors' reports on file. Additional reports may be publicly available. Mason Tillman 

will determine if there are additional similarly situated counties in Florida and nationwide 

and whether these counties have conducted a disparity study in order to collect non

County utilization data. The statistical findings of this analysis will inform the 

formulation of the race and gender"neutral recommendations if any disparity is found. 

f. Private Sector Statistical Analysis - County Utilized Prime Contractors and 

Subcontractors 

Mason Tillman has successfully performed <tQmparative studies of private sector disparity 

by surveying the utilized prime contractors for data regarding their private sectorjobs. 

The study population will be drawn from the utilized prime and subcontractors. The 

sample will be stratified by race, gender, industry, and size of County contract so that 

meaningful comparisons can be made with the private sector data. 

The survey will elicit information about the profile of the private sector contracts 

awarded by type of awarding organization, the year of the award, and the amount of the 

contract. Information about the solicitation method will also be collected. Payment terms, 

change orders, bonding requirements and mobilization payments and conditions will be 

requested from the surveyed contractors. The survey will elicit similar information from 

the contractors regarding .their County contracts. Specifically, the information collected 

regarding the private sector contracting that is not in the County's contract records will be 

solicited through the survey so that the comparisons can be made. The responses of 

· similarly situated minority, woman-owned, and Caucasian male"owned businesses will 

be compared. A report will be prepared describing any differences in the contracting 
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practices of the private sector and the County and any disparities in the contracting 

practices evident in the experiences of each of the ethnic and gender groups that received 

a County contract. A test of statistical significance will be applied to the findings, as 

appropriate. 

g. Perform Capacity Analysis 

The findings of capacity analysis discussed in Section 4.4.5 will be used in order to 

identify factors that affect capacity. The capacity survey will assess the relative capacity 

by ethnic and gender group. In addition to the questionnaire designed to elicit information 

on key factors descriptive of a business's ability to perform County, the anecdotal 

analysis in Section 4. 4. 7 will provide additional factors that may cause overconcentration 

of M/WBEs in certain industries and sub-industry categories. 

4.4. 7 Collect Qualitative Evidence 

b. In-depth Review of the County's Purchasing and Contracting Policies 

Mason Tillman will review the County's policies, statutes, and regulations governing 

procurement during the study period of 2009-2013. The review will include an 

examination of purchase types, procurement ~ethods, and regulations as well as the 

relevant federal, state, and local laws governing the County's procurement. A 

determination will also be made as to whether or not the County's purchasing procedures 

allow for_ equitable and fair participation of M/WBEs in contracting opportunities. Mason 

Tillman will summarize all relevant policies, procedures, statutes, and regulations and 

provide an analysis to the County. Any policy and procedural remedies will be i~cluded 

as race and gender-neutral recommendations. 
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c. Anecdotal Analysis 

The Court considers a combination of statistics and anecdotal evidence to be the most 

effective way to establish the factual predicate necessary for a legally defensible WWBE 

program. 14 According to Croson, anecdotal evidence alone is insufficient to establish the 

existence of statistically significant disparity; however, anecdotal evidence must be 

considered when evaluating the existence of discrimination in the mar_ket area. 

Three methods will be employed by Mason Tillman to collect anecdotal data: (1) in

depth interviews will be conducted with 35 business owners in the market area, (2) focus 

groups will be held, and (3) an e-survey will be used to elicit from all available market 

businesses their experiences in attempting to work with the County. 

To that effect, Mason Tillman will collect, summarize, and evaluate anecdotal or 

qualitative evidence to determine the extent to which any identified disparity has likely 

• been caused in part by various forms of unlawful race or gender discrimination, and will 

also identify with particularity and summarize any qualitative evidence that reflects 

barriers other than race and/or gender that may be adversely affecting the participation of 

M/WBE firms in County contracts. In addition to the in-depth interviews, e-survey, and 

focus groups, Mason Tillman will examine relevant statistical, historical, sociological 

evidence and other variables that may have impeded the formation, growth, availability, or 

utilization of M/WBEs. Mason Tillman will identify and analyze any documented historical 

discriminatory patterns and practices of trade associations, lending institutions, unions, 

suppliers, and insurance companies that may have impeded the growth. and development of 

14 Coral Co,is~tion Co. v. King County, 941 F.2d 910, 919 (~ Cir. 1991). 

Mason 111Jllum Asaoclata, Lid. August 1014 
Palm Beacb County Disparity Sta4, 77 



M/WBEs. Mason Tillman will also review all relevant state and federal judicial and 

administrative data to ascertain any allegations of discrimination against contractors, 

subcontractors, vendors, consultants, and the County. The historical review will disclose, if 

present, private sector discrimination as well. 

This analysis shall determine whether discrimination has likely had an adverse effect on 

the ability of M/WBE firms to compete successfully in County's contracting and 

procurement processes. 

Interviewees will be identified at the two business community meetings. Interviewees 

will also be identified using bidders lists, trade and professional business association 

membership rosters, and prequalification lists, and rosters of business community 

members. Interviews will be secured from both M/WBE and non-M/WBE business 

owners. They will be transcribed and analyzed utilizing SUMMA TIONTM litigation 

support software. 

The e-survey will be designed as a self-administered instrument containing questions that 

will elicit information such as: (1) general background information; (2) experience 

submitting bids/proposals; (3) experience working with County; (4) utilization of 

supportive services; (5) recommendations to help businesses obtain work from the 

County; (6) interest in additional supportive services; (7) recommendations for the 

County; and (8) experiences with discrimination on County contracts. 
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The survey will include questions yielding either a yes or no, multiple choice, or rating 

scale response. In addition, there wiH be several open-ended questions. The survey 

questions will be imported into Survey Monkey™, an on-line research tool which 

converts the questions into an e-Survey. A link to the e-Survey will be placed on the 

County's website and will be distributed electronically to all businesses identified in the 

market area, including contractors, subcontractors, vendors, and bidders. 

Deliverable: Anecdotal Analysis Chapter 

4.4.8 Conclusio11 of P/Jase /: Provide Race and Gender-Neutral 
Recommendations 

Race and gender-neutral initiatives can be employed without a finding of statistical 

disparity. Therefore, they are applicable to all ethnic groups, gender groups, and 

industries. These findings could also be applied to veterans and small businesses 

programs. Mason Tillman will identify and evaluate the effectiveness of any alternative 

race and gender-neutral policies and initiatives that have been used by the County or by 

other governments within the relevant geographic market in eliminating the effects of 

discrimination and/or increasing SBE participation in public contracting. Mason Tillman 

will also make recommendations for the adoption of alternative race and gender-neutral 

program policies and practices that may effectively address each identified barrier to 

M/WBE formation, growth, availability, and contract participation. 

In addition, Mason Tillman will review the County's race and gender-neutral initiatives 

and compile a list of the policies enacted and practices used to eliminate discrimination 

during the study period. The race and gender-neutral policies and procedures extant 
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during the study period will be reviewed and analyzed for their effectiveness in providing 

access to County contracts. The findings of the regression analysis will be used to assess 

the effects of County's current race and gender-neutral measures, including the SBE 

program, and their effectiveness in increasing SBE participation in the County contracts 

within the study period. 

The anecdotal analysis will provide insight into the barriers to contracting perceived by 

market area SBEs, including M/WBEs. Mason Tillman will formulate additional race and 

gender-neutral recommendations that encourage SBE participation and address any 

concerns voiced by market area SBEs. 

Mason Tillman will also provide recommendations to increase the usability and 

accessibility of the County's website and a system to monitor compliance with the 

recommended program changes. In addition, any identified needs for staff augmentation 

will be outlined. Mason Tillman will also draw upon best management practices from 

similarly situated jurisdictions. 

Additionally, an index of available race and gender-neutral remedies will be created 

assessing their effectiveness in eliminating identified discrimination. These remedies will 

be sourced from the best management practices and existing policies of other public 

agencies, cities, and states, focusing on those with profiles similar to the County. Special 

attention will be given to policies and best practices of local governments in the state of 

Florida. Comparable studies performed by Mason Tillman will also be used as a resource. 
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Once a sufficient number of best practices and policies have been identified, a 

detennination of their effectiveness will be made. To detennine the most appropriate race 

and gender-neutral alternatives for the County, specific criteria including implementation 

difficulty, purchasing environment, feasibility, and cost will be considered in conjunction 

with their overall effectiveness. 

Deliverable: Race and Gender-Neutral Recommendations Chapter 

2. Phasell 

4.5.I Pmvide Rllce (Ind Gender-Conscious Remedies 

Croson established that an initial burden of proof must be met in order to establish race 

and gender-conscious remedies that encourage the use of M/WBEs. Croson further 

requires jurisdictions to have a "strong basis in evidence" to ensure that any proposed 

race and gender-conscious program goals meet the "narrowly tailored" requirement to 

rectify the effects of discrimination without unduly burdening unprotected classes.15 

To the extent that race and gender-neutral remedies alone are unlikely to fully eliminate 

the ongoing effects of marketplace discrimination on County contract awards and 

subcontracts, Mason Tillman intends to draft recommendations for reinstating the 

County's race and gender-conscious M/WBE policies and procedures that are 

appropriately narrowly tailored to address Study findings, if applicable. 

If Mason Tillman identifies statistically significant underutilization of M/WBEs that are 

in part caused by discrimination, Mason Tillman will recommend remedial programs to 

" Concrete Worh I, 36 F.3d at 1522 (citing Wygant v. Jackson Board of Education, 416 U.S. 267,292 (1986}; see Croson 488 U.S. 
at 509). 
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address the effects of any such identified discrimination and to discourage its recurrence. 

In recommending remedial programs, Mason Tillman will assess the extent to which the 

effects of discrimination can be addressed through race and gender-neutral means. To the 

extent Mason Tillman determines that neutral remedies alone will be insufficient to fully 

remedy the effects of identified discrimination,· it shall propose race and gender

conscious remedies that are narrowly tailored to address the effects of the discrimination. 

Deliverable: Race and Gender-Conscious Recommendations Chapter 

4.5.2 Conduct Program Ct,mpt11·ison 

a. Detailed Legal Review 

The study must confonn to the standards set forth in Croson and its progeny, as a well as 

Florida Associated General Contractors v. State of Florida.16 Therefore, Mason Tillman 

maintains a detailed legal review of all applicable laws and judicial findings to ensure 

that each of its studies will withstand strict scrutiny review. The legal review will be 

updated if new decisions are adjudicated in the Eleventh Circuit as well as relevant 

persuasive authority in other circuits. A current legal analysis, maintained by Mason 

Tillman's legal advisors, will be provided to the County at no cost. 

Deliverable: L~al Analysis Chapter 

b. Recommendations 

In Croson, the United States Supreme Court set the standard of review for detennining 

when a race-conscious contracting program meets constitutional muster. The Supreme 

Court affirmed in Croson that pursuant to the 14th Amendment, the proper standard of 

review for state and local MBE programs, which are necessarily race•based, is strict 

16 AGC, 303 F.Supp.2d 1307 (2004). 
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scrutiny.17 Specifically, the government must show that the classification is narrowly 

tailored to achieve a compelling state interest. 18 The disparity findings, if any, will be 

presented by ethnic group, gender group, and industry. Therefore, any race and gender

conscious recommendations will be narrowly tailored to the statistically significant 

findings in the Study and pass constitutional muster. The disparity study methodology 

developed by Mason Tillman's legal and statistical team more than two decades ago has 

resulted in 127 unchallenged disparity studies. Over 90 percent of Mason Tillman's 

clients have chosen to enact the recommendations presented by Mason Tillman. None of 

the programs based on a Mason Tillman study has been challenged. Therefore, Mason 

Tillman will be able to produce a legally defensible study . that confonns to the 

requirements of A GC v. Florida, Croson, and its progeny. 

c.&d. Peer County Disparity Studies and M/WBE Programs 

The objective is to identify any programs-or portions of programs-implemented by 

peer jurisdictions which have effectively increased its M/WBE participation. To that 

effect, Mason Tillman will examine, summarize, and compare the availability measures 

for the County's relevant industry categories of contracts and the disparity studies 

completed in Broward, Miami-Dade, Hillsborough, Pinellas, Orange, and Duval County. 

Mason Tillman has performed. Additionally, the availability, utilization, and disparity 

analyses will be compared to the County's Disparity Study, highlighting the differences 

and similarities across the jurisdictions. 

17 Croson, 488 U.S. at 493-95. 

18 Id. at 484-86. 
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Mason Tillman bas performed disparity studies for Hillsborough School District, 

Hillsborough Aviation Authority, Duval County, and Miami-Dade County, and is 

currently performing the disparity study for the School Board of Broward County. 

Therefore, the firm has first-hand knowledge of the best management practices and the 

actual utilization of M/WBEs achieved in the peer counties, and will be able to provide 

recommendations based on its intimate knowledge of these peer programs. 

4.5.3 Pl'ovil/e the Final Study Repo,1 

1. Prepare Monthly Progress Reports 

A monthly activity report will identify the current production and the outstanding issues 

affecting the timeline in the work plan. 

A Microsoft Access form designed to capture the occurrence of task activities and 

deliverables will be used to produce the written report. The report will track the activities 

in the work plan. This computer-aided tool will permit the efficient logging of tasks and 

activities on a daily basis and the electronic generation of monthly reports. The reports 

will also include the status of each task, and whether additional information is needed to 

meet the agreed-upon deadlines. 

2. Prepare Draft Chapters 

To meet the 24-month schedule, chapters of the report will be submitted as they are 

completed during the Study process. Submitting chapters intermittently will enable the 

County to manage the production process more effectively and provide timely comments. 

This process will allow Mason Tillman to complete the Study in accordance with the 

County's timeframe. The submissions will include a description of the information 
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considered, the methodology employed to produce the findings, recommendations, and 

data files. All chapters, except the recommendations chapter, will be submitted for review 

and comment before the draft report is released. 

The recommendations chapter will be the last chapter to be produced. Using this 

approach, the review of the chapters in the draft reports will effectively be complete 

before the Draft Final Report is submitted. 

3. Prepare Draft Final Report 

A Draft Final Report will be submitted to the County detailing the methodology and 

findings from the Study. 

4. Prepare Final Report 

After completion and approval of the Draft Report, the Final Report will incorporate the 

comments and concerns raised by the County in reviewing the Draft Report. The Final 

Study Report will detail the methodology and findings from the Study. The findings will 

be presented by ethnic and gender groups, including African American, Hispanic 

American, Asian American, Native American, Caucasian Woman-owned, and non

Minority Male-owned businesses, and industry. The Final Report will also include 

recommendations on how often a study update should be conducted. The Final Report 

will be submitted to the County in hardcopy and electronic format. 

The Final Report will contain at least the following elements: 

• Name and Signature of the Principle 

• Executive Summary 
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• Definitions Section 

• Background Section 

• Legal Analysis Chapter 

• Assumptions Section 

Any and all notes, work papers, databases, records, and documentation necessary to 

support the results of the Study shall be submitted both in paper and electronic formats. 

Tables containing the statistical data and draft chapters will be produced and submitted 

intermittently prior to completing the Draft Final Report. These submittals will provide 

documentation that the research is proceeding in accordance with the progress reported in 

the monthly status reports. 

Deliverable: Final Report 

4.5.4 Make Presentations 

Mason Tillman will conduct the required presentations. Presentations will be made by the 

core team before the County Senior Staff, Small Business Advisory Committee, and 

community organizations. The presentations will explain the Study's methodology, 

results, and reports. In addition, key staff members of Mason Tillman will attend the 

public hearings with the Board of County Commissioners (BBC) and individual member 

oftheBBC. 

M&1on TIilman Associalla, Ltd. Au111at 2014 
Palm Beach Coun(V Dlapari(V Stut{v 86 



Additional Required Tllsks 

1. Creation of Task Force 

Mason Tillman will assist in the creation of a task force, if required. A task force may be 

created if the County chooses to reinstate the M/WBE program based on the Study 

findings. 

2. Litigation Support 

· Mason Tillman will be available for litigation support if litigation in connection with a 

program based on the Study arises, including identifying expert witnesses. In addition to 

serving as expert witnesses in defense of competitors' disparity studies, as described in 

Section 3.1.5 above, Mason Tillman also has provided post-enactment legal support and 

litigation support as detailed below. 

• Post-Enactment Disparity Study Legal Support 

In Kossman Contracting Co. v. Houston, No. Civ-H-96-3100 (S.D. Tex., filed 1996), the 

City's M/WBE program, completed by a competitor in 1995, was challenged as 

unconstitutional. The disparity study upon which the Program was based was ruled to be 

invalid. In 2006, a settlement agreement allowed the City to introduce a post-enactment 

disparity study. Mason Tillman was retained in October 2006 to conduct the new 

disparity study. The judge approved Mason Tillman's study in January 2007, and the City 

Council reauthorized its M/WBE program in March 2007. According to the City's 

attorney, Mr. Patrick Zummo: 
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Neither the plaintiff nor the Court questioned the validity of the Mason 

Tillman study. In fact, both the plaintiff and the City relied on the study to 

support what each side believed the appropriate goals should be. 19 

• Disparity Study Litigation Support 

In 1999, the Southern Florida Water District retained Mason Tillman to evaluate its 

disparity study, which was the factual predicate for the District's challenged M/WBE 

Program, IT Corporation v. South Florida Water Management District, No. 97-8872 CIV 

S.D. Fla., filed Nov. 13, 1997. The case was dismissed December 16, 1998, following a 

settlement. Mason Tillman prepared a critical review of the methodologies used by the 

District's consultant, and determined that the disparity study did not provide the factual 

predicate for the subcontracting goals which IT Corporation challenged. The District 

decided to modify its M/WBE Program in order to settle the case. 

19 Letter from Patrick Zummo to Dr. Eleanor Mason Ramsey on February 5, 2009. 
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a.a LOCATION 

The proposed kick-off meetings allow the County and Mason Tillman to formulate a 

work plan and identify key contact persons in this project to ensure effective 

communication at the inception of the project. Mason Tillman wilJ also be available for 

any additional meetings requested by the County. In order to ensure effective 

communication between Mason Tillman and the County throughout the Study. monthly 

status reports will be submitted to the County in order to indicate the status of each task 

and identify any challenges. In addition, Mason Tillman proposes weekly conference 

calls during Phase I of the Study to ensure greater involvement of the County. 

Mason Tillman's management structure described in Section 3.2.1 above will ensure that 

communications between Mason Tillman and County staff are streamlined. Therefore, 

any issues or concerns that may arise during the study can be addressed expeditiously. 

Mason Tillman's management team is located at 

Mason Tillman Associates, Ltd. 

1999 Harrison Street, Suite 1440 • Oakland, CA 94612 

Tel: (510) 835-9012 • Fax: (510) 835-2647 

Additionally, Mason Tillman's team includes certified Palm Beach County SBEs who 

will be able to assist the County onsite, if necessary. The SBEs consist of experienced 

professionals who are experts in data collection, community outreach, anecdotal 
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interviews, transcription, community meeting and public hearing facilitation, surveying 

services, and website design. The four certified Palm Beach County SBEs are: 

• L.B. Limited & Associates, Inc. 

120 South Dixie Hwy, Suite 205 

West Palm Beach, FL 33401 

• S. Davis & Associates, P.A. 

8144 Okeechobee Blvd., Ste. B 

West Palm Beach, FL 33411 

• Decision Support Partners, Inc. 

P.O. Box 30547 

Palm Beach Gardens, FL 33420 

• Caren Hackman, Inc. 

4305 Hickory Dr. 

Palm Beach Gardens, FL 33418 

Mason Tillman also has longstanding working relations with a Miami-based minority and 

woman-owned research firm. The firm has worked with Mason Tillman on the Miami

Dade County Disparity Study. The firm will perform the statistical and regression 

analyses. 
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• Q-Q Research Consultants 

1444 Biscayne Blvd #115 

Miami, FL 33132 
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3.4 FINANCIAL/BUS/NESS 
STABILITY 

The requested financial statements contain company confidential information and are 

enclosed in a separate sealed envelope. 
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3.5 PRICE PROPOSAL 
The requested price proposal is enclosed herein. 
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APPENDIX A 

Attachment 1 to 
Amendment No. 2 to 

RFP No. 14-071/LJ 

REVISED PRICE PROPOSAL PAGES 
RFP NO.14-071/LJ 

Page 1 of 2 

The following price is submitted as the all inclusive price, excluding expert witness and 
litigation support, to provide the Office of Small Business Assistance with development 
and delivery of services in accordance with the Requirements/Scope of Work/Services 
set forth in this RFP document. 

The proposer shall include the all inclusive price for each Phase, as set forth In Section 
4.1 Contractor's Responsibilities, of the Scope of Work/Services. Additionally, proposer 
shall submit an hourly rate at which expert witness and litigation support services will be 
charged. Evaluation of each proposal shall be based on the total proposed price and the 
hourly rate for litigation support and expert witness services. One proposer shall be 
awarded the entire project consisting of the two (2) phases. 

Phase Description Firm Fixed Price 

Section 4.4 ofthe SOW/Services $ 581 945.00 

II Section 4.5 of the SOW/Services $ 168 050.00 
**TOTAL PROPOSED PRICE $ 749 995.00 
**For Evaluation Purposes Only 

Description Unit Quantity Unit Price 
Expert witness Hourly As needed $ 225.00 

i 

Litiaatlon sucoort Hourly As needed $ 225.00 

Documented travel related expenses for airfare, lodging, and car rental are 
reimbursable expenses that will be paid in accordance with Chapter 112.061, Florida 
Statutes and Palm Beach County PPM CW~F--009, Travel. 

The Proposer certifies by signature below the following: 

a. This price is current, accurate complete, and Is presented as the Total Price, 
including "out-of-pocket" expenses (if any), for the performance of this Contract in 
accordance with the Requirements/Scope of Work/Services of this RFP. 

b. This Proposal is current, accurate, complete, and is presented to the County for 
the performance of this Contract In accordance with all the requirements as stated in 
this RFP. 
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Attachment 1 to 
Amendment No. 2 to 

RFP No. 14-071/LJ 

REVISED PRICE PROPOSAL PAGES 
RFP NO. 14-071/LJ 

Page 2 of 2 

c. This Proposal is submitted without prior understanding, agreement, or connection 
with any corporation, firm, or person submitting a Proposal for the same materials, 
_services, and supplies and Is, in all respects, fair and without collusion or fraud. 

d. The financial stability to fully perform the terms and conditions as specified 
herein. The County reserves the right to request financial information from the proposer 
at any time during the solicitation process and in any form deemed necessary by the 
County. 

IMPORTANT: 

FAILURE TO SUBMIT THESE PAGES, INCLUDING ALL REQUIRED INFORMATION 
AND SIGNATURES, WILL BE CAUSE FOR "IMMEDIATE REJECTION" OF THE 
ENTIRE PROPOSAL RESPONSE. 

NAME (PRINT): __ E_l_e_a_n_o_r_M_a_s_o_n_R_a_m_s_e_y __ ,_P_h_._D_._ 

TlnE: President 

COMPANY: Mason Tillman Associates, Ltd. 

ADDRESS: 1999 Harrison Street Suite 1440 

CITYISTATE/ztP: ___ o..,.a.._k=l;...;;.;a=n=d---CA__._, ___ 94 __ 6 __ 1 __ 2;.._ ____ _ 

TELEPHONE NO. ~:::::==o--
SIGNATURE: _ __;,~------=::::::3====---==~ -



Cost 
Table A: Cost Summary for Milestones and Categories 

I a-.!,.~ I lo11r!'i ~uhtot:t! 
Task I: Prenare Pre!iminarv Work Plan 37 $7 570.00 
Task 2: Convene Proiect Kiek-Off'MeetinRB 95 $11500.00 
Task 3: Review and Collect Data 683 $75 000.00 
Task 4: Perform Utilization Analvsis 881 $105 050.00 
Task 5: Defme Market Area 108 $11 920.00 
Task 6: Perfonn A vailabilitv Analvsis l 052 $127445.00 
Task 7: Utilization and Disoaritv Analvsis 675 $78430.00 
Task 8: Collect Qualitative Evidence 983 $127 530.00 
Task 9: Provide Race and Gender-Neutral Recommendations 287 $37 500.00 
Task 10: Provide Race and Gender-Conscious Remedies 287 $37 500.00 
Task 11: Conduct Pro=m Comoarison 251 $37 500.00 
Task 12: Provide the Final Studv Renort 390 $45 000.00 
Task 13: Make Presentations 371 $45 000.00 
Task 14: Creation ofa Task Force 15 $3 050.00 

GRAND TOTAL 5749,9115.00 

Table B: Hourly Rates and Percent Involvement by Personnel 

,, UtHll'i 
~.lflH litle 

(U\.Oht'flll'llt 
110111 h l<.,tc 

Eleanor Mason Ramsey. Ph.D. Proiect Manuer 5.90% $300.00 
Edward Norton L.L.P. ChiefLellSI Advisor 2.67% $250.00 
Altura Scott Esa. Anecdotal Manaaer 8.93% $200.00 
Antonina Salina M.S. Database Mana11er 6.41% $110.00 
Aminatu Yusuf. B.S. Research Manaaer 11.77% $110.00 
Mike Leona M.S. Senior Statistician 3.24% $150.00 
Tuvet Tan, Esa. Senior Research Associate 10.11% $90.00 
Olaa Leontveva. M.S. Data Analyst 7.42% $90.00 
FenOin M.S. Database Assistant 9.60% $70.00 
Robert Ramsey. M.S. Statistician 3.68% $100.00 
Nicholas Neaoro B.A. Research Assistant 12.62% $70.00 
L.B. Limited and Associates Inc. Subconsultant I 4.25% $130.00 
S. Davis & Associates P.A. Subconsultant II 3.34% $135.00 
Caren Hack'man Inc. Subconsultant III 4.33% $85.00 
Decision SunMrt Partners Inc. Subconsultant IV 4.42% $125.00 
10-0 Research Consultants Subcansultant V 1.31% $100.00 



Cost 
Staff Position Hourly 

Hours Total Rate 
Task 1: Prepare Preliminary Work Plan 

Eleanor Mason Ramsey, PhD. Project Manager $300.00 10 $3,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 5 $1,250.00 
Allura Scott, Esq. Anecdotal Manager $200.00 10 $2,000.00 
Antonina Salina, M.S. Database Manager $110.00 6 $660.00 
Aminatu Yusut: B.S. Research Manager $110.00 6 $660.00 
Mike Leong, M.S. Senior Statistician $150.00 $0.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 $0.00 
Olga Leontyeva, MS. Data Analyst $90.00 $0.00 
FenQln,MS. Database Assistant $70.00 $0.00 
Robert Ramsey, MS. Statistician $100.00 $0.00 
Nicholas Negoro, B.A Research Assistant $70.00 $0.00 
L.B. Limited and Associates, Inc. Subconsultant I mo.oo $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subconsultant Ill $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultant V 9,100.00 $0.00 

Subtotal 37 57~70.00 
Task 2: Convene Project Kick-Off Meetings 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 10 $3,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 $0.00 
Allura Scott, Esq. Anecdotal Manager $200.00 10 $2,000.00 
Antonina Salina, MS. Database Manager $110.00 10 $1,100.00 
Aminatu Yusuf: B.S. Research Manager $110.00 10 $1,100.00 
Mike Leong, M.S. Senior Statistician $150.00 $0.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 $0.00 
Olga Leontyeva, MS. Data Analyst $90.00 $0.00 
Fen Qin, M.S. Database Assistant $70.00 20 $1,400.00 
Robert Ramsey, MS. Statistician $100.00 15 $1,500.00 
Nicholas Negoro, B.A. Research Assistant $70.00 20 $1,400.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subcoosultant III $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 95 $11~00.00 
Task 3: Review and Collect Data 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 20 $6,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 $0.00 
Allura Scott, Esq. Anecdotal Manager $200.00 20 $4,000.00 
Antonina Salina, MS. Database Manager $110.00 60 $6,600.00 
Aminatu Yusuf, B.S. Research Manager $110.00 50 $5,500.00 
Mike Leong, M.S. Senior Statistician $150.00 10 $1,500.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 $0.00 
Olga Leontyeva, M.S. Data Analyst $90.00 70 $6,300.00 
Fen Qin, M.S. Database Assistant $70.00 75 $5,250.00 
Robert Ramsey, M.S. Statistician $100.00 37 $3,700.00 
Nicholas Negoro, B.A. Research Assistant $70.00 79 $5,530.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis.& Associates, P.A. Subconsultant II $135.00 167 $22,545.00 
Caren Hackman, Inc. Subconsultant III $85.00 95 $8,075.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subcoosultant V $100.00 $0.00 

Subtotal 683 575000.00 

Use or disclosure of data contained on this page is restricted. 



Cost 
Staff Position Hourly 

Hours Total Rate 
Task 4: Perform Utilization Analysis 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 so $15,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $2S0.00 20 $5,000.00 
Allura Scott, Esq. Anecdotal Manager $200.00 65 $13,000.00 
Antonina Salina, M.S. Database Manager $110.00 8S $9,350.00 
Aminatu Yusuf, B.S. . Research Manager $110.00 75 $8,250.00 
Mike Leong, M.S. Senior Statistician $150.00 47 $7,050.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 70 $6,300.00 
Olga Leontyeva, M.S. Data Analyst $90.00 100 $9,000.00 
Fen Qin, M.S. Databue Assistant $70.00 100 $7,000.00 
Robert Ramsey, M.S. Statistician $100.00 77 $7,700.00 
Nicholas Negoro, B.A. Research Assistant $70.00 120 $8,400.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subconsultant III $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 72 $9,000.00 
Q-Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 881 51051050,00 
Task 5: Define Market Area 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 8 $2,400.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 $0.00 
Altura Scott, Esq. Anecdotal Manager $200.00 10 $2,000.00 
Antonina Salina, M.S. Database Manager $110.00 11 $1,210.00 
Aminatu Yusuf, B.S. Research Manager $110.00 $0.00 
Mike Leong, MS. Senior Statistician $150.00 $0.00 
Tuyet Tan, &q. Senior Research Associate $90.00 20 $1,800.00 
Olga Leontyeva, M.S. Data Analyst $90.00 19 $1,710.00 
Fen Qin, M.S. Database Assistant $70.00 20 $1,400.00 
Robert Ramsey, M.S. Statistician $100.00 $0.00 
Nicholas Negoro, B.A. Research Assistant $70.00 20 $1,400.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant ll $135.00 $0.00 
Caren Hackman, Inc. Subconsultant Ill $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 108 $11,920.00 
Task 6: Perform Availability Analyala 

Eleanor Mason Ramsey, PhD. Project Manager $300.00 so $15,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 40 $10,000.00 
Allura Scott, Esq. Anecdotal Manager $200.00 90 $18,000.00 
Antonina Salina, M.S. Database Manager $110.00 80 $8,800.00 
Aminatu Yusuf, B.S. Research Manager $110.00 90 $9,900.00 
Mike Leong, M.S. Senior Statistician $150.00 75 $11,250.00 
Tuyet Tan, &q. Senior Research Associate $90.00 90 $8,100.00 
Olga Leontyeva, MS. Data Analyst $90.00 90 $8,100.00 
Fen Qin, M.S. Database Assistant $70.00 140 $9,800.00 
Robert Ramsey, MS. Statistician $100.00 80 $8,000.00 
Nicholas Negoro, B.A. Research Assistant $70.00 150 $10,500.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 37 $4,995.00 
Caren Hackman, Inc. Subconsultant III $8S.OO $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 40 $5,000.00 
Q-Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 1,052 S127d4s.oo 

Use or disclosure of data contained on this page is restricted. 



Cost 
Staff Position Hourly 

Hours Total Rate 
Task 7: UtUlzatlon and Disparity Analysis 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 25 $7,500.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 15 $3,750.00 
Altura Scott, Esq. Anecdotal Manager $200.00 65 $13,000.00 
Antonina Salina, MS. Database Manager $110.00 80 $8,800.00 
Aminatu Yusuf, B.S. Research Manager $110.00 80 $8,800.00 
Mike Leong, MS. Senior Statistician $150.00 3S $5,250.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 60 $5,400.00 
Olgaleontyeva, MS. Data Analyst $90.00 65 $5,850.00 
Fen Qin, M.S. Database Assistant $70.00 84 $5,880.00 
Robert Ramsey, M.S. Statistician $100.00 16 $1,600.00 
Nicholas Negoro, BA Research Assistant $70.00 80 $5,600.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subconsultant ID $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultant V $100.00 70 $7,000.00 

Subtotal 675 $78,430.00 
Task 8: Collect Qualitative Evidence 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 44 $13,200.00 
Edward Norton, L.L.P. Chief Legal Advisor. $250.00 21 $5,250.00 
Allura Scott, Esq. Anecdotal Manager $200.00 107 $21,400.00 
Antonina Salina, MS. Database Manager $110.00 30 $3,300.00 
Aminatu Yusuf, B.S. Research Manager $110.00 80 $8,800.00 
Mike Leong, MS. Senior Statistician $150.00 21 $3,150.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 78 $7,020.00 
Olga Leontyeva, M.S. Data Analyst $90.00 60 $5,400.00 
Fen Qin, M.S. Database Assistant $70.00 58 $4,060.00 
Robert Ramsey, M.S. Statistician $100.00 $0.00 
Nicholas Negoro, B.A. Research Assistant $70.00 23 $1,610.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 193 $25,090.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subconsultant III $85.00 100 $8,500.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 158 $19,750.00 
Q·Q Research Consultants Subconsultant V $100.00 10 $1,000.00 

Subtotal 983 $127 530.00 
Task 9: Provide Race and Gender-Neutral Recommendations 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 20 $6,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 16 $4,000.00 
Allura Scott, Esq. Anecdotal Manager $200.00 41 $8,200.00 
Antonina Salina, M.S. Database Manager $110.00 $0.00 
Aminatu Yusuf, B.S. Research Manager $110.00 80 $8,800.00 
Mike Leong, M.S. Senior Statistician $150.00 $0.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 70 $6,300.00 
Olga Leontyeva, M.S. Data Analyst $90.00 $0.00 
Fen Qin, M.S. Database Assistant $70.00 $0.00 
Robert Ramsey, M.S. Statistician $100.00 $0.00 
Nicholas Negoro, B.A. Research Assistant $70.00 60 $4,200.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc, Subconsultant III $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q·Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 287 $37500.00 

Use or disclosure of data contained on this page is restricted. 



Cost 
Staff Position 

Hourly 
Houn Total Rate 

Task 10: Provide Raee and Gender-Conscious Remediea 
Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 20 $6,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 16 $4,000.00 
Allura Scott, Esq. Anecdotal Manager $200.00 41 $8,200.00 
Antonina Salina, M.S. Database Manager $110.00 $0.00 
Aminatu Yusuf, B.S. Research Manager $110.00 80 $8,800.00 
Mike Leong, M.S. Senior Statistician $150.00 $0.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 70 $6,300.00 
Olga Leontyeva, MS. Data Analyst $90.00 $0.00 
Fen Qin, M.S. Database Assistant $70.00 $0.00 
Robert Ramsey, MS. Statistician $100.00 $0.00 
Nicholas Negoro, B.A. Research Assistant $70.00 60 $4,200.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subconsultant Ill $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 287 S37 500.00 
Task 11: Conduct Pro1ram Comparison 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 30 $9,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 30 $7,500.00 
Allura Scott, Esq. Anecdotal Manager $200.00 31 $6,200.00 
Antonina Salina, M.S. Database Manager $110.00 $0.00 
Aminatu Yusuf, B.S. Research Manager $110.00 60 $6,600.00 
Mike Leong, M.S. Senior Statistician $150.00 $0.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 60 $5,400.00 
Olga Leontyeva, MS. Data Analyst $90.00 $0.00 
Fen Qin, M.S. Database Assistant $70.00 $0.00 
Robert Ramsey, M.S. Statistician $)00.00 $0.00 
Nicholas Negoro, B.A. Research Assistant $70.00 40 $2,800.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subcoosultant III $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 251 $37 500.00 
Task ll: Provide the Final Study Report 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 29 $8,700.00 
Edward Norton, L.L.P. ChiefLegal Advisor $250.00 $0.00 
Altura Scott, Esq. Anecdotal Manager $200,00 31 $6,200.00 
Antonina Selina, MS. Database Manager $110.00 30 $3,300.00 
Aminatu Yusuf, B.S. Research Manager $110.00 70 $7,700.00 
Mike Leong, MS. Senior Statistician $150.00 10 $1,500.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 60 $5,400.00 
Olga Leontyeva, MS. Data Analyst $90.00 50 $4,500.00 
Fen Qin, M.S. Database Assistant $70.00 50 $3,500.00 
Robert Ramsey, M.S. Statistician $100.00 $0.00 
Nicholas Negoro, B.A. Research Assistant $70.00 60 $4,200.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subconsultant III $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultent V $100.00 $0.00 

Subtotal 390 $45 000.00 

Use or disclosure of data contained on this page is restricted. 



Cost 
Staff Position Hourly 

Hours Total Rate 
Task 13: Make Presentations 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 40 $12,000.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 $0,00 
Allura Scott, Esq. Anecdotal Manager $200.00 20 $4,000.00 
Antonina Salina, M.S. Database Manager $110.00 $0,00 
Arninatu Yusuf, B.S. Research Manager $110.00 34 $3,740.00 
Mike Leong, M.S. Senior Statistician $150.00 $0,00 
Tuyet Tan, Esq. Senior Research Associate $90.00 40 $3,600.00 
Olga Leontyeva, M.S. Data Analyst $90.00 $0.00 
FenQin,M.S. Database Assistant $70.00 40 $2,800.00 
Robert Ramsey, M.S. Statistician $100.00 $0.00 
Nicholas Negoro, B.A. Research Assistant $70.00 60 $4,200.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 67 $8,710.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subconsultant m $85.00 70 $5,950.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 371 $45000,00 
Task 14: Creation of a Task Force 

Eleanor Mason Ramsey, Ph.D. Project Manager $300.00 5 $1,500.00 
Edward Norton, L.L.P. Chief Legal Advisor $250.00 $0.00 
Allura Scott, Esq. Anecdotal Manager $200.00 5 $1,000.00 
Antonina Salina, M.S. Database Manager $110.00 $0.00 
Aminatu Yusuf, B.S. Research Manager $110.00 5 $550.00 
Mike Leong, MS. Senior Statistician $150.00 $0.00 
Tuyet Tan, Esq. Senior Research Associate $90.00 $0.00 
Olga Leontyeva, MS. Data Analyst $90.00 $0.00 
Fen Qin, M.S. Database Assistant $70.00 $0.00 
Robert Ramsey, MS. Statistician $100.00 $0.00 
Nicholas Negoro, B.A. Research Assistant $70.00 $0.00 
L.B. Limited and Associates, Inc. Subconsultant I $130.00 $0.00 
S. Davis & Associates, P.A. Subconsultant II $135.00 $0.00 
Caren Hackman, Inc. Subconsultant III $85.00 $0.00 
Decision Support Partners, Inc. Subconsultant IV $125.00 $0.00 
Q-Q Research Consultants Subconsultant V $100.00 $0.00 

Subtotal 15 SJ 050,00 
Mason Tillman Associates Subtotal: 5,855 $624,380.00 

Subconsultants Subtotal: 260 $125,61S.OO 
Subconaultanfs Total Payment Percentage: 16.75% 

Project Subtotal: 6,115 $749,99S,00 
GRAND TOTAL: $7491295.00 

Use or disclosure of data contained on~ page is restricted. 



APPENDIX B 
BUSINESS INFORMATION 

RFP NO. 14-071/LJ 

Full Legal Name of Entity:_M_as_o..,,n~T_ill~ma_n..,,Asso~_cia_te_s __ , L_td..,,. --,---,.,---,--------
(Exacuy as it is to appear on the ContracUAgreement) 

Enti~ Address: 1999 Harrison Street, Suite 1440 Oakland, CA 94612-4710 

Telephone Number: ( 510 ) 835-9012 Fax Number: ( 510 ) 835-2647 

Form of Entity 
[x ] Corporation 
[ ] Limited Liability Company 
[ ] Partnership, General 
I ] Partnership, limited 
[ ] Joint Venture 
[ ] Sole Proprietorship 
Federal I.D. Number: 94 -305oe3s 

, _________ _ 
(1) If Proposer is a subsidiary, state name of parent company. 

Caution: All information provided herein must be as to Proposer (subsidiary) and not as 
to parent company. 

(2) Is Entity registered to do business in the State of Florida? Yes [x] No [ ] 

If yes to the above, as of what date? 7/26/2011 

If not presently registered with the Division of Corporations to do business in the State 
of Fl.orida as either a Florida or foreign corporation, Proposer acknowledges, by signing 
below, that if it is the Awardee it will register with the State of Florida prior to the 
effective date o::?!~ ~ County. · 
SIGNATURE: ~---=----- -.. 
NAME (PRINT): Eleanor Mason Ramsey 

TITLE: President ------------
COMPANY: Mason Tillman Associates, Ltd. 

56 



3.7 AIVIENDIIIIENTS OF THE RFP 
A signed acknowledgment of Amendments No. 1 and 2 are enclosed herein. 

Ma:ron Tillmm, Auoclatu, Ltd. Allgust 2014 
Palm Beach Cow,zy DlsparltJ, Study 98 



Mason TillmanAuoclatu, Ltd. Aug111tZ014 
Palm Bead County Disparity Study 99 



AMENDMENT NO. 1 to 
RFP No.14-071/LJ 

Page17 of 17 

All changes addressed in this Amendment No. 1 shall be incorporated into RFP No. 14-
071/LJ and the final contract. All other terms and conditions of the RFP remain the 
same and unchanged. 

NOTE: Please acknowledge receipt of this Amendment No. 1 by signing below 
and returning this page with your Proposal Response. Each Amendment to the 
RFP shall be signed by an authorlZed agent and submitted with the proposal or 
the proposal shall be deemed non-responsive. 

anager 

ACKNOWLEDGMENT: 

Mason Tillman Associates, LTD. 

COMPANY NAME 

DATE 



AMENDME.NT NO. 2 to 
RFP No. 14 .. 071/W 

· Page4of4 

A.12. Amendment No. 2 to RFP No. 14-071/W provides for ~n hourly rate for. expert 
witness and.litigation support to be included on the Revis.ad PRJC.E PRO.POSAL 
PAGES. 

All changes addressed in th.is Amendment No. 2 shall. be incorporated into RFP No .. 14-
071/LJ ·and the final contrad. All other terms and condl.tlons of the RFP remain the 
same and unchanged. · 

NOTE: Please. tcknowledge re~eipt of thla Amendment No~ 2 by signing below 
and· returning this page with your Proposal ~•aponse. Each Amendment to the 
RFP shall be signed by an authorlz&d agent and submitted with the propoeal or 
the proposal shall be deemed non-responsive. 

ACKNOWLEDGMENT: 

M.,._9M-°1IUvvvu,-~oale,, t,Jc1. 
COMPANY NAME 

~: 
SIGNATURE 

DATE 



3.B ADDITIONAL INFORIIIIATION 
Appendix 1 - Resumes 

Appendix 2 - Legal Documents 

a. Legal Analysis 

b. Copy of the Associated Builders and Contractors v. City of Memphis, 138 F. 
Supp. 2d 1015 (W.D. Tenn. 2000) Decision 

c. Copy of the Third Amended Complaint, Midwest Fence Corporation v. 
USDOT, Case No. 10-CV-5627, filed in the Seventh Circuit 

Appendix 3 - Insurance Certificates 

Appendix 4 - Required Forms 

a. Appendix C - SBE Schedules 1 and 2 

b. Appendix D -Drug-free Workplace Certification 

c. Appendix E - Disclosure of Ownership Interests 

Appendix 5 - Executive Summaries 

MMOn Tillman Assochuu, Ltd. August JOU 
Palm Bead, Cotm(J, Disparity Study 100 



Maso,r TIiiman Assoclales, Lid. lfugust :JOU 
Pain, Beach Coun(II Disparity Study 101 



APPENDIX t - RESUIIIIES 

Resumes of Mason Tillman's team are enclosed herein. 

Maon Tillman Assoclata, Ltd. Aagulft 1014 
Palm Beacll Count., D/spar/Jy Stutl,y 102 



Mtuon 1'iJbnan AmJciata, Ltd. Augll8t 2014 
PalllJ Beach County Disparity Study 103 
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ELEANOR MASON RAMSEY, PH.D. 
Project Manager 

PROFILE 

As president of Mason TIiiman Associates, Ltd., Dr. Ramsey has directed all 
127 disparity studies since 1990. She allocates resources and ensures the 
legal and scientific Integrity of Mason TIiiman's disparity studies. She has 
designed contract and employee equity programs for civic entities 
nationwide. She has provided Investigation and mediation services 
regarding disputes and challenges to M/WBE programs, and built 
community support for M/WBE policy. Dr. Ramsey has also been verified as 
a Disparity Study Expert Witness by the federal court. Dr. Ramsey holds a 
doctorate degree In anthropology from the University of California, 
Berkeley, and a bachelor's degree from Hunter College, New York . 

Mason Tillman Associates is a public policy research firm with specialized 
expertise In business affirmative action. The firm, established by or. Ramsey 
in 1978, is a national expert in the performance and evaluation of disparity 
studies examining procurement practices. Under the direction of its 
President and founder Mason Tillman Associates has produced legally 
sound disparity studies for state and local governments for over two 
decades. 

For over thirty years of providing project management and business 
affirmative action consulting services to federal, state and local 
governments, and the private sector Dr. Ramsey has acquired a depth of 
knowledge regarding matters of contracting equity. Dr. Ramsey's consulting 
experience Includes disparity/availability studies, economic Impact studies, 
economic and social history assessments, regression analyses, public policy 
formulation and litigation support. 

Since 1990 Dr. Ramsey has managed and performed disparity study 
research for cities, counties, states and special districts. As the principal 
investigator for Mason TIiiman's disparity studies since 1990 Dr. Ramsey has 
authored 127 studies. In support of her work she has provided testimony 
regarding the legal standards for a constitutional disparity study before 
municipal and state legislative bodies. Dr. Ramsey has provided expert 
litigation support to several local governments In defense of an M/WBE 

.•,,.. i. .. · program predicated on a competitor's disparity study. Two federal 
departments have retained Dr. Ramsey as a subject matter expert In the rule making process. The Environmental 
Protection Agency retained Dr. Ramsey In 1997 to manage the rule making process required to Implement the Fair Share 
Program authori~ed by the United States Congress in 1987. In 1983 Dr. Ramsey was commissioned by the United States 
Department of T1·ansportatlon to assist In the formulation of the Disadvantaged Business Enterprise regulatlons for the 
Urban Mass Tran!ilt Administration. 
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111 · 111 !1111111 II I llll 
PROFESSIONAL EXPERIENCE 

Dispm·ily Studies 

ELEANOR MASON RAMSEY, PH.D. 
Project Manager 

Massachusetts Department of Transportation. As Project Manager on this study Dr. Ramsey was responsible for 
directing the comprehensive Multi-jurisdictional Disparity Study encompassing the Massachusetts Department of 
Transportation, Massachusetts Port Authority, and the Massachusetts Transportation Bay Authority based on the analysis 
of the experiences of disadvantaged business enterprises in contracting with the Massachusetts Department of 
Transportation. Dr. Ramsey as also tasked with drafting an Overall DBE Goal Setting Report. 

Jacksonville, Florida Multl-Jurlsdlctlonal Disparity Studies. As Project Manager for this multi-jurisdictional disparity 
study Including the City of Jacksonville, Jacksonville Port Authority, Duval County Public Schools, Jacksonville 
Transportation Authority and JEA. Dr. Ramsey coordinated the entire project including supervising the data collection, 
including anecdotal interviews and the subcontractors on the project, and compilation of the final report. Dr. Ramsey 
also drafted an Overall Goal Setting Report for the Jacksonvllle Transportation Authority. 

llllnols Department of Transportation/llllnols Toll Highway Authority. As Project Manager on this study Dr. Ramsey 
managed this disparity study for the Illinois Department of Transportation. Dr. Ramsey directed all aspects of data 
collection, including utilization, availability, anecdotal and final reports for the disparity study report. 

Los Angeles County Metropolitan Transportation Authority. As Project Manager, Dr. Ramsey was responsible for 
organizing and managing this disparity study to determine the effectiveness of the Transportation Authority's DBE 
program by examining the agency's utilization of DBEs to determine whether a statistically significant disparity exlste~ for 
the industries under review and to provide recommendations and draft a DBE Goal Setting Report. 

Dallas Area Rapid Transit, Texas. As Project Manager, Dr. Ramsey coordinated this Availability and Disparity Study to 
evaluate DART's use of minority and women-owned business enterprises. 

City of Fort Wayne, Indiana. As Project Manager on this study, Dr. Ramsey managed the Disparity Study for the City of 
Fort Wayne. This study examined minority, women-owned business enterprises participation in the city's procurement of 
construction contracts, professional services, and goods and other services. 

Miami-Dade County, Florida. As Project Manager, Dr. Ramsey was responsible for directing this comprehensive Disparity 
Study analyzing minority participation In County contracts Issued by the Departments of Public Works and Waste 
Management and the Water and Sewer Departments. 

The Metropolitan St. Louis Sewer District, St. Louis, Missouri. As Project Manager, Dr. Ramsey was responsible for the 
management of the entire disparity study to determine whether or not a statlstlcally significant disparity existed In MSD's 
award of contracts to ready, willing, and able minority, women-owned business enterprises. 

Washington Suburban Sanitary Commission, Maryland. As Project Manager on this study, Dr. Ramsey managed the 
disparity study, focusing on four Industries: construction, architectural and engineering, professional services, and goods 
and other services. 

Bexar County, Texas. As Project Manager on this study, Dr. Ramsey was responsible for directing this study to determine 
whether a statlstlcally significant disparity existed between the number of minority and women-owned business 
enterprises in individual Industry groupings that were ready, wllllng, and able to provide ~ervices to the County and the 
number of these businesses that were actually providing those services to the County. 
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Wayne County Airport Authority, Mlchl1an. As Project Manager, Dr. Ramsey managed the DBE Disparity Study 
including supervision of the utilization, procurement, availability, anecdotal, regression and disparity analyses as well as 
providing race and gender specific and race and gender neutral recommendations. Addltlonally, Dr. Ramsey was 
responsible for managing the DBE Overall Goal Setting Report. 

City of MIiwaukee, Wisconsin. As Project Manager, Dr. Ramsey managed the study to determine the effectiveness of the 
City's Emerging Business Enterprise Program including the supervision of the certification, subcontractor, procurement, 
avallablltty, and utilization analysis Including best management practices. 

City of Davenport, Iowa. As Project Manager, Or. Ramsey managed the project to conduct this Disparity Study for the 
City of Davenport focusing on four Industries; construction, design and engineering, professional services, and general 
services. 

Illinois Department of Central Management Services. Dr. Ramsey directed this Disparity Study for the central 
procurement and administrative agency for the entire state of llllnols. She was responsible for supervising the 
procurement, utlllzatlon, market area, availabfllty, regression, anecdotal, and disparity analyses for minority, female and 
disabled person business enterprises. 

Clayton County, Georgia. As Project Manager, Dr. Ramsey managed this Disparity Study to determine the participation 
of minority and women-owned business enterprises in procurement of contracts by the County. She was responsible for 
supervising the procurement, utilization, market area, avallablllty, regression, anecdotal, and disparity analyses for 
minority and female business enterprises. 

Multi Jurisdictional Disparity Studies. As Project Manager on this study which included the City of Cleveland and the 
Board of Cuyahoga County Commissioners, Cleveland-Cuyahoga County Port Authority, Cleveland Municipal School 
District, Cuyahoga Community College District, and Greater Cleveland Regional Transportation Authority. Dr. Ramsey 
managed the entire project Including the collection of records from the Jurisdictions and the subcontractors collecting 
data and performing anecdotal interviews. She supervised the sections of each of the seven volume report. 

Pittsburgh, Pennsylvania Multiple Authority Disparity Studies. As Project Manager for this multiple agency study, Dr. 
Ramsey coordinated the entire project including the collection of utilization data from the City of Pittsburgh, and the 
Housing Authority, Public Parking Authority, Stadium Authority, Urban Development Authority, and Water and Sewer 
Authority. She directed the data collection, Including anecdotal Interviews and the subcontractors on the project. Dr. 
Ramsey supervised the compilation of the seven volume report. 

Durham County Disparity Study. As Project Manager, Dr. Ramsey directed all aspects of this study and ensured the final 
report was delivered on time. The study included the analysis of the County's used of avallable businesses. The analysis 
produced an assessment.of the presence of disparity In the County's contracting and procurement process. 

City of Durham North Carolina Disparity Study. As Project Manager, Dr. Ramsey ensured that sufficient resources were 
provided to complete this project in a timely basis. A utilization and availability analysis was performed on prime and 
subcontracts awarded by the City. She also directed the data collection and production of the flnal report. 

City of New Haven, Connecticut Disparity Study. As Project Manager for this disparity study, Dr. Ramsey directed all 
aspects of data collection, Including utilfzation, availability, anecdotal and final reports for the disparity study report. This 
study Included the construction Industry only. 
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Sacramento Municipal Utlllty District Disparity Study. As Project Manager for this disparity study, Dr. Ramsey managed 
utlllzatlon and availability data collection, report generation, and the gathering of anecdotal evidence. She provided the 
client with program analysis and program recommendations. 

City of Knoxville Disparity Study. Dr. Ramsey guided all facets of this disparity study. She directed the communication 
with the client and various consultants, the design and Implementation of a media plan, coordination of community 
meetings, overseeing the collection of utilization and availability records, and writing and editing all sections of the final 
report. 

State of Washington and Department of Transportation Disparity Study, As Project Manager, Dr. ·Ramsey led the 
project team for this multl-agency study. She oversaw the formulation of the methodology for the collection and analysis 
of statistical data, managed the collection of oral history data, and guided all aspects of the final two volume report. 

East Bay Municipal Utllltles District Disparity Study. Dr. Ramsey oversaw all aspects of this study. She managed a team 
of researchers who gathered anecdotal Information, collected and analyzed utilization data, determined the market area, 
collectedavailablllty Information, and generated a disparity analysis. 

Seattle/King County Consortium Disparity Study. Dr. Ramsey led this multi-agency study. She oversaw all facets of the 
data collection and analysis. Dr. Ramsey managed the team of subconsultants and a staff of researchers and data 
management personnel that will execute the research. 

Portland, Oregon Consortium Disparity and Employment Studies. Dr. Ramsey led Mason TIiiman's staff and a team of 
subconsultants through these two studies that address various issues surrounding business affirmative action. Her public 
information skills and research expertise allowed the team to successfully complete the Important availability survey, a 
market area analysis and the disparity analysis. Over two hundred Interviews were conducted for the oral history 
component. 

State of Missouri Disparity Study. As Project Manager, Dr. Ramsey led this ongoing statewide project. She directed all 
aspects of the study Including, the market area determination, collection of avallablllty information and disparity analysis 
generation. Dr. Ramsey also successfully directed five public hearings across the state. 

City of Oakland MBE/WBE Disparity Study. Mason Tillman was the prime consultant for this project. The study included 
determining the relevant market area, supervising the City's collection of utlllzatlon data, and conducting the collection of 
both availability data and anecdotal testimony. Because Dr. Ramsey has long been involved in this market area and 
business community, her expertise was utlllzed to formulate both a thorough public relations strategy and a publlc 
outreach program designed to ellclt the most accurate picture of the market area possible. 

City of Indianapolis MBE/WBE Disparity Study. Mason TIiiman was an integral part of the team of consultants that 
executed this study. Mason Tillman conducted an analysis of market area, collected utilization, availability data, and 
collected anecdotal testimony from business owners within the market area. Dr. Ramsey guided the team's efforts, 
utilizing public outreach rather than the census to ensure the accurate collection of availability data. 

City of Richmond, California Disparity Study. Mason Tillman provided recommendations for possible modifications to 
the City's MBE/WBE programs to promote compliance with Croson requirements and to promote the programs' overall 
effectiveness. Dr. Ramsey directed the identification of past discrimination In the market area, the appropriate statistical 
comparison for utlllzation of available minority firms, and the goal-setting methodology related to the disparity between 
availability and utilization. This study was honored by the National League of Cities when It was awarded the 1996 
Cultural Diversity Award. 
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Tennessee Department of Transportation Disparity Study. As Project Manager, Dr. Ramsey directed all aspects of this 
study and ensured the final report was delivered on time. It was determined that the historical background of the State 
dictated that the focus of the Study should be based on African American and Caucasian business participation and 
growth due to the historical absence of other races present In the State. Both construction and engineering and related 
consulting services were analyzed for the study. 

Utilization Studies 

State of lndlana Statlstlcal Analysis of Utlllzatlon. As Project Manager for this state level disparity study, Dr. Ramsey 
managed the collection of utmzatlon data from State agencies, including the State Department of Transportation, and the 
State Lottery. Construction, professional services, other services, and supply industries were included in the study. Dr. 
Ramsey managed the process of determining firms qualified, willing, and able to perform a service or provide a 
commodity to the State. She also directed the collection of anecdotal Information and, as a skilled interviewer, 
participated In anecdotal interviews. Dr. Ramsey managed the compllatlon of the two volume final report. 

Alameda County General Services Asency. This project Involved a statistical analysis of the utilization of MBE/WBE firms, 
an evaluation of the Agency's procurement procedures, oral Interviews with purchasing staff, and recommendations of 
race neutral methods to Increase participation by local, minority, and woman-owned firms. 

City of Hayward Minority and Women Business Enterprise Utilization Study. This project was commissioned to meet 
the strict standard now imposed by the Supreme Court in the Croson decision. The study Included determination of the 
relevant market area, collectlon of utilization and availability data, collection of oral history accounts, statistical analysis, 
and evaluation of the current minority and women-owned business program. 

University of Callfornla Business Affirmative Action Program Assessment. This project was undertaken In light of the 
Croson decision. Analysis of the University's Implementation of AB 507, the law under which the University has operated 
Its Disadvantaged Business Affirmative Action Program since 1984, Included utilization review, certification review, 
market area definition and procurement review. 

Wotkj,m:e A.,;sel·.sment 

Metropolitan St. Louis Sewer District Employment Study reviewed workforce participation levels for the purpose of 
assessing If the Metropolitan St. Louis Sewer District has a sufficiently skilled minority and women workforce, available 
and able to fulfill workforce goals, as applicable, comprised of all District Procurement contracts. 

The City of Kansas City, Missouri Construction Industry Employment Study provided the City with an assessment of 
minority workers participation in the City's construction industry to determine if minorities, and particularly African 
Americans, were being prevented from entering the City's construction Industry and to identify best practices being 
utlilzed nationwide to increase minority access to employment In the construction Industry. 

City of Pittsburgh, Pennsylvania Equal Employment Opportunity Study was commissioned to conduct a study of the 
City's construction apprenticeship employment system to determine If minorities and women are adversely affected 
when they apply and participate In apprenticeship programs, and to identify any barriers to their full participation In the 
programs. The assessment compared the program acceptance rates of minorities and women to the rates for Caucasian 
males. 

Santa Clara County Workforce Assessment was performed for Santa Clara County, California following a rash of Civil 
Rights lawsuits. The assessment reviewed the recruitment program, patterns of promotion, disciplinary practices, and 
general supervision of the highly diverse workforce. 
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City of San Francisco Fire Department Workforce Assessment was performed following a lawsuit claiming that the San 
Francisco Firefighters discriminated against women and minorities in hiring and promotions. Mason TIiiman assessed the 
validity of the proposed Officer candidate Program (OCP) and provisions, and recommended changes. 

Lawrence Uvermore National Laboratory Minority Managers Adverse Impact Study investigated and assessed 
complaints of discrimination by members of the engineering department. 

Fairness in Hiring 

City of Oakland, California Fairness In Hiring and Employment Disparity Study was a workforce comparison to the 
relevant labor pool to determine If there are manifests of racial or gender imbalances In traditionally segregated Job 
dassificatlons. The project was performed In two phases. The first phase was to determine if the City's workforce 
reflects the composition of the labor pool available in its recruitment area. The Phase II research addressed four separate 
tasks. 

MIWBE Program Implementation 

Contra Costa County MBE/WBE Technical Assistance Project. This project involved establishing a new MBE/WBE 
Contract Compliance Operation in the County Administrator's Contract Compliance Division. Dr. Ramsey conducted the 
necessary research to help define the pollcles and procedures needed to Implement the program. The guidelfnes she 
developed for the new contract compliance operation set the standards for future county contracts In purchasing, 
professional, personnel service and construction. Dr. Ramsey provided technical assistance and training to ensure that 
the staff remained Informed on contract compliance procedures. Ongoing technical assistance was provided to ensure 
DB/WBEs have complied with contract technical requirements and completed it on time and within budget. 

Department of General Services Implementation of a Minority and Women Business Contracting Participation 
Program. This effort is being conducted in conformance with the goals mandated by AB 1933. The MBE/WBE program 
will be defined In relation to the new legislation, and recommendations for Implementation of an improved participation 
program will be made. Also Included In the program will be a public Information and awareness campaign targeted to 
the MBE/WBE community and the general public. 

Department of General Services Interim East Bay State Bulldlng Contract. This project involves achieving the goal of 15 
percent MBE and 5 percent WBE participation in the construction of the East Bay State building. Dr. Ramsey 
implemented a program that effectively matches certified MBE/WBE firms with the prime contractor selected for the 
construction phase. The EEO Compliance Newsletter, a newsletter Informing minority and woman-owned firms of 
contracts currently available at the East Bay Building, is produced by Mason Tillman. 

Alameda County Transportation Authority Affirmative Action Program. This program Involved the implementation of a 
professional service contract program. ,Dr. Ramsey evaluated the qualification of MBE/WBE firms In order to link prime 
contractors seeking minority and women business participation to contractors with capable, qualified firms. Technical 
assistance was provided to the DBE/WBE firms in preparing proposals and the certification process. An EEO plan and 
monitoring procedures were established. 

State of Alabama Highway Department. Technical assistance was provided to the State of Alabama Highway 
Department managers and 30 rural transit operators to help Identify, certify and secure Federal aid contracts for small 
businesses in compliance with the Federal DBE/EEO requirements. Emphasis was placed on the Identification of van, taxi 
operators and maintenance service companies. Workshops were presented for certifiable firms and agency staff to 
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explain the program's regulations and UMTA's reporting requirements. Technical assistance was provided to firms to 
help them with certification, obtaining permits and other regulatory compliance measures. 

Urban Mass Transportation Administration Unkase Project. This effort involved the creation of a nationwide outreach 
program to small businesses involved In vehicle manufacturing and supplies. Dr. Ramsey ensured that the businesses 
were linked with Transit Vehicle Manufacturers. One of the goals of the Linkage Project was to establish business 
opportunities between small business entrepreneurs and Transit Vehicle Manufacturers. This was done by providing 
technical assistance, which Included Instruction on bidding and negotiating contracts. Dr. Ramsey also provided guidance 
in setting up financial management and the administrative framework needed to successfully meet contract 
requirements. 

California Department of Transportation Investigations of DBE/WBE Fronts. This project involved systematic review of 
DBE/WBE firms and their operations to Investigate charges that certain firms certified with the Department do not fulfill 
all the requirements of certification or are not performing in accordance with DBE/WBE requirements. Mason TIiiman 
conducted desk audits and on-site Investigations with regard to the managerial and operational requirements of the 
DBE/WBE certification program. Training was also provided to the Department's certification analysts to famillarize them 
with the current fraudulent business practices. 

Program Compliance Trllining 

California Department of Transportation, Division of Mass Transportation. Three ·regional training sessions for 
operators of the California Rural Transportation Programs were presented In three districts In the state. The training was 
designed to help directors of small transit properties understand and comply with the requirements of Federal 
regulations, 49 CRF Part 23, as amended. Coordination with the U.S. Department of Transportation was required to get 
Federal approval of the compliance program Mason TIiiman designed. 

City of Sacramento Regional Transit. This project provided technlcal assistance to bring the agency Into compliance 
following a Federal program audit. Close oversight was undertaken to meet federal requirements. The Disadvantaged 
Business Enterprise program plan was assessed for compliance with the DBE Federal regulations. A DBE/WBE outreach 
program was developed and a workshop on how to comply with the Federal requirements was designed and conducted. 

EXPERT WITNESS EXPERIENCE 

The City of Memphis, Tennessee's litigation team engaged Mason Tillman in 2004 as an expert witness in Associated 
Builders and Contractors v. City of Memphis, 138 F. Supp. 2d 1015 (W.D. Tenn. 2000), a lawsuit challenging the city's 
MWBE program that was based on a disparity study prepared by DJ MIiier Associates. Mason Tillman's project manager, 
Eleanor Mason Ramsey, Ph.D. and statistician, Tatiana Loudovina, M.S. were certified as expert witnesses and provided 
affidavits to the Court. 

DISPARITY S'TUD Y LITIGATION SUPPORT 

In 1999, the Southern Florida Water District retained Mason TIiiman to evaluate its disparity study, which was the factual 
predicate for the District's MWBE program that was challenged In federal court In the case, IT Corporation v. South 
Florida Water Management District, No. 97-8872 CIV (S.D. Fla. Flied Nov. 13, 1997; dismissed Dec. 16, 1998). Mason 
Tillman prepared a critical review of the methodologies used by their consultant, MGT of America. 
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In Kossman Contracting Co v. The City of Houston, No. Cfv-H-96-3100 (S.D. Tex., filed 1996), Mason TIiiman's disparity 
study methodology was reviewed by the Court without It having been subject to a legal challenge. The City's 1990 MWBE 
program was challenged. The study upon which the Program was based was ruled to be Invalid. After ten years of 
litigation, the court allowed the City to prepare a constitutional study. Mason TIiiman was retained to conduct the new 
disparity study which became the factual predicate for the City's MWBE program. The Judge approved Mason Tillman's 
study In January 2007 and the City's MWBE program was reinstated by the Houston City Council In March 2007. 

The court opinion does not explicitly mention Mason Tillman as the author of the study; however, the City's Performance 
of Settlement Agreement submitted to the court March 2007 speclflcally discusses Mason TIiiman's engagement with the 
City as well as the completion of the disparity study according to constltutlonal standard. With all parties agreeing, the 
settlement agreement enabled the court to authorize and reinstate the M/WBE program. 

RELATED CONSULTING EXPERIENCE 

Clean Creeks Campaign. Alameda County, California, 1995-present. 

Berkeley Clean City Program. City of Berkeley, Public Works Department, Berkeley, California, 1994. 

Public Information campalan for the City gf Oakland RecvcHna; Program. City of Oakland, Department of Public Works, 
Oakland, California, 1993. 

Berkeley Clean City Program, City of Berkeley, Public Works Department, Berkeley, California, 1991. 

Public Information Campaign for the consumer Product Educational Program. State Bar of California, San Francisco, 
California, 1990. 

California State Bar coordinated Consumer Education Program. State Bar of California, San Francisco, California, 1990. 

Rincon Point-South Beach Environmental Assessment and Cultural Resource Study, San Francisco Redevelopment 
Agency, San Francisco, California, 1989. 

University of Callfomla, Berkelev Long-Range Development Plan. Environmental Impact Assessment, University of 
California, Berkeley, Californla, 1989. 

Old Oakland Mixed-Use Pro!ect, Environmental Impact Assessment, City of Oakland Planning Department, Oakland, 
California, 1989. 

Supportive Services and Technical Assistance to Develop and Implement A Transit Program for the Central Contra 
Costa county Transit Authority. Central Contra Costa County Transit Authority, Walnut Creek, California, 1989. 

Urban Mass Transportation Administration/Evaluation of section 10 Managerial Staff Development. United States 
Department ofTransportation, Urban Mass Transportation Administration, Washington, D.C., 1988. 

Assessment of Vanpool Services and Subsidy Programs In the San Francisco Bay Area. California Department of 
Transportation, San Francisco, California, 1987. 

Callfomla Department of Transportation Section 18 Program Directors Contract compliance Training, Callfomla 
Department of Transportation, Sacramento, California, 1987. 
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Showplace Market Center and Contract Center II Archival and Archeolo1lcal Study. Environmental Science Associates, 
San Francisco, California, 1987. 

Evaluation of Section 10 Managerial Training Grants Program. Urban Mass Transportation Administration, Washington, 
o.c., 1986. 

National Historic Monument Feaslblllty/Sultablllty Study. National Park Service, Denver Service Center, Denver, 
Colorado, 1986. 

Rock Creek II, Mini Hydroelectric Pgwerhouse Archaeoloalcal and Historic Cultural Resource Study. Pacific Gas and 
Electric Company. San Francisco, california, 1986. 

Archeologlcal Investigations at the Lower Stanislaus River Recreation Areas; Calaveras, Tuolumne, Stanislaus and San 
Joaquin Counties, tallfornla. lnteragency Archeological Service, Department of Interior, Washington, D.C., 1985. 

Wise II Archeologlcal and Historic Cultural Resource Assessment. Pacific Gas and Electric Company, San Francisco, 
California, 1985. 

Beaty Land Exchange Archeologlcal Survey. Plumas National Forest, Quincy, California, 1985. 

Ricci and Kruse Lumber Company Site History Study, Ricci and Kruse Lumber Company, San Francisco, C8lifornia, 1985. 

Richard B. Russell Lake and Dam Cultural Resource Study and Environmental Assessment. Department of Interior 
lnteragency, 1985. 

Richmond Harbor Cultural Resource and Environmental Impact Assessment. Department of City Planning, Richmond, 
California, 1984. · 

Allensworth Historic Cemetery Prolect. National Council of Negro Women, San Bernadlno, Callfornla, 1984. 

Ethnic Historic Cultural Resource Survey. State Historic Preservation Office, California Department of Par~ and 
Recreation, Sacramento, california, 1984. 

Staff Scientist. Solar Ener1Y Research Institute, Golden, Colorado, 1978 

Consultant, Education Commission of the States, Denver, Colorado, 1977-78. 

TECHNICAL PRESENTATIONS AND TRAINING WORKSHOPS 

Joint Availability and Disparity Study Workshop. ACCA 23rd National Training Institute Fort Worth, Texas, 2009. 

History of Affirmative Action and Its Economic Impact'' ACCA 22rd National Training Institute Fort Worth, Texas, 2008. 

Oty of MIiwaukee Emerging Business Enterprise Effectiveness Study, TRB Disadvantaged Business Enterprises 
Conference, Milwaukee, WI, 2007. 

A Small Business Program: A Win-Win Strate1Y, De Anza Community College District Audit and Finance Comn,lttee, 
2005. 
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M/WBE Proarams's Factual Predicate Disparity Studies and Beyond. The National Forum for Black Public Administrators, 
Portland, Oregon, 2002. 

M/WBE Rule Making. The 3rd Annual EPA /State Tribal MBE/WBE Conference, United States Environmental Protection 
Agency, Albuquerque. New Mexico, 2001. 

Twenty Years After the DBE Regulations. National Transportation Civil Rights Conference, Blloxl, Mississippi, 2000. 

Best Management Practices-A Strategic Approach. American Contract Compliance Association. Burlingame, California, 
2000. 

The Role of the Private Certifier In the Small Business Administration. Small Business Administration, Oakland, 
Callfornla, 1999. 

overview of the Fair Share Requirements. United States Environmental Protection Agency, Albuquerque, New Mexico, 
1999. 

African American Youth and Family Summit: A Demographic Profile of San Jose's African American Community. San 
Jose, California. 1999. 

Establlshina AvaHabHity and Selling Defense Goals. National Forum of Black Public Administrators, Seattle, Washington, 
1997. 

Disparity Study Legal Update. National Forum of Black Public Administrators, Tampa, Florida, 1996. 

Reaching Bevond Croson. City of Richmond, California & Bay Area Contract Compliance Officers Association (BACCOA}, 
Richmond, California, 1995. 

Overcoming the Internal Barriers that Hinder M/W/DBEs. Clark County, Las Vegas, .Nevada. 1995. 

Marketing Your Presentation. Association of Black Business Accountants, 1994. 

Entrepreneurial Opportunities, University of San Francisco, San Francisco, Calffornla, 1993. 

Certification: Current Issues and Concerns, National Minority Suppliers Council, New York, New York, 1993. 

Alternative Employment for the Next Century, California State University of the East Bay, Hayward, Callfornia, 1993. 

Affirmative Action In the Workplace, Bay Area Contract Compliance Officers, Annual Workshop, San Francisco, California, 
1993. 

Doing Business with the Lottery and Its Corporate Partners, California State Lottery, Oakland, California, 1992. 

Minority Business Opportunities. Bay Area Purchasing Council Trade Fair, Oakland, Callfornia, 1992. 

A Diverse Workforce: ''What's In It For Me? A presentation to employees of Lockheed Missile & Space Company, 1991. 

AB 1933 Update. Bay Area Purchasing Council, Oakland, California, 1991. 
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AB 1933, SB 1517 Business Fair. Department of General Services, Oakland, Fresno, and Los Angeles, Californla, 1990 and 
1991. 

Small Business Service Center Resource Panel. Urban Mass Transportation Administration, 6th Annual Private Sector 
Conference, Louisville, Kentucky, 1991. 

Minority Business Opportunities. Bay Area Purchasing Council Trade Fair, Oakland, California, 1990; . 

MBE Programs after Croson. Federal Aviation Administration, San Francisco, California, 1990. 

Minority and Women Business Enterprise Promms. Assembly Committee on Governmental Efficiency and Consumer 
Protection Hearing, Sacramento, California, 1989. 

UMBE DBE Certification Workshop. DBE Workshop, 1989. 

Doing Business on Federal Aid: Construction Archltectural, Design, Personal and Professional Contractin1. Contra Costa 
County, 1988. 

SmaU Business In Public Transportation: Developing Entrepreneurial Opportunities In Transportation, Urban Mass 
Transportation Administration, New Orleans, Louisiana, 1988. 

Brln1ln1 DBE Architectural and En1lneering Business Into the DART Expansion Program. Dallas Area Rapid Transit 
District, Dallas, Texas, 1988. 

New Contracting Opportunities for DBE Business Expansion. Conference of Minority Transit Officials, San Francisco, 
California, 1987. 

How to Do Business with the U.S. DOT; The Rules and the contracts. EXPO, San Francisco, California, 1987 and EXPO, 
Chicago, Illinois, 1987. 

Section 18 District Representative and Provider DBE Pro1ram Training. California Department of Transportation, Eureka, 
Stockton and Bakersfield. California, 1986 

Transpo '86 Conference. California Department of Transportation, Los Angeles and Oakland, California, 1986. 

Federal Procurement: A New Opportunity. National White House Conference on Small Business, Washington, D.C., 
1986. 

A National Transportation Symposium; Strategies for Section 18 Grantees to Use In Meeting Disadvantaged Business 
Enterprise Requirements, Urban Mass Transportation Administration, Atlanta, Georgia. 1985. 

Strategies to Use In Meetln1 Federal Guldellnes on Minority Procurement. Alabama Transit Association Fall Workshop 
and General Conference, Mobile, Alabama, 1985. 

Certifying with the U.S. Department of Transportation. U.S. Department of Transportation Women's Business 
Conference, Transcom I. Los Angeles, California, 1985. 
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How To Do Business with RTD: Marketln1 and Outreach with DBEs." Sacramento Regional Transit District DBE 
Workshop, Sacramento, califomia, 1985. 

Future Opportunities for Disadvantaged Business Enterprises. Urban Mass Transportation Administration's Minority 
Issues on Public Transportation," Washington, D.C., 1984. 

Doing Business In Transit Construction with Architectural and Englneerln1 services, conference of Minority Transit 
Officials, Mid-Year Meeting, Chicago. Illinois, 1984. 

President's Women Business OWners' Conference, Doln1 Business with the Government. U.S. Small Business 
Administration, San Francisco. Callfomia, 1984. 

Starting Up and Staylns Up as MBE. U.S. Black Chamber of Commerce Minority Business Fair, Oakland, California, 1984 

Happy Birthday DBE, American Public Transit Association Annual Meetings, Washington, D.C., 1984. 

How to Do Business with the City and County of Fresno. City of Fresno, Directions in Contracting Conference, Fresno, 
California, 1984. 

SELECTED REPOR·TS AND .PUBLJCATJONS 

Ramsey. Eleanor Mason, et al., Los Angeles County Metropolitan Transportation Authority. 2012 Dlsadvantased 
Business Enterprise (DBE) Prosram Disparity Study Update. 2013. http://www. 
metro.net/about_us/dlsparity_study/lmages/Finai_Disparity_Study_Report.pdf 

Ramsey, Eleanor Mason, et al., Metropolitan St. Louis Sewer District, Missouri Disparity Study, 2012 http:// 
www.stlmsd.com/aboutmsd/diversityinformatlon/supplierdiversity/dlsparlty-study.pdf 

Ramsey, Eleanor Mason, et al., Dallas Area Rapid Transit. Texas Disparity Study, 2012. http://www.metro. 
net/about_us/dlsparlty_study/images/DEOD_Dlsparlty_metro_klckoff_meetlng_presentatlon_2011_1205.pdf 

Ramsey, Eleanor Mason, et al., Washlngon Suburban Sanitary Commission. Maryland Disparity Study Flnal Report. 
2010, http://www.wsscwater.com/file/SLMBEGrp/WSSC%202010%20Dlsparlty%20Study%20 Flnal%20Report.pdf 

Ramsey, Eleanor Mason, et al., llllnols Department of Transportation. llllnols Disparity Study. 2011. http:// 
www.dot.il.gov/press/dbedlsparltystudy.pdf 

Ramsey, Eleanor Mason, et al., Illinois State Tollway, UHnols Final Disparity Study Report, 2011, http://www. 
illinolstoliway.com/documents/10157/15890/Flnal+Dlsparlty+Study+Report 

Ramsey, Eleanor Mason, et al., North Central Texas Council of Governments Joint Avallablllty and Disparity Study Fina I 
.B!Pgn, 2010, http://www.arfingtontx.gov/flnance/purchaslng/bids/pdf/C1ty%20of%20 
Arlington%20Volume%202%20Availabll1ty%20and%20Dlsparlty%20Study%20Flnal%20Report%206-16-10. pdf 

Ramsey, Eleanor Mason, et al., City of Davenport, Iowa Disparity Study Final Report. 2009. http:// 
www.deslgn.lastate.edu/To~nCraft/roundtables/033010/Clty%20of%20Davenport%20DBE%20Dlsparlty 
%20Study%20Final%20Repo,-t%206-09.pdf 
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Project Manager 

Ramsey, Eleanor Mason, et al., San Francisco Bay Area Rapid Transit Flnal AvallablHty and Utlllzatlon Study. California, 
2009, http://www.bart.gov/docs/Flnal_Avallability_and_Utilizatlon_Study_ 4-6-09.pdf 

Ramsey, Eleanor Mason, et al., Commonwealth of Pennsylvania Department of General Services Disparity Studv in 
Bulldlng Construction and Building Design. 2007, http://www.portal.state.pa.us/portal/portal/ 
server.pt/gateway/PTARGS_0_2_119531_0_0_18/ 

Ramsey, Eleanor Mason, et al .. Cjty of Qakland Update, Callfornla, 2007. 

Ramsey, Eleanor Mason, et al.. City of Qakland and Redevelopment Agency, Fairness in Purchasing and Contracting 
Disparity Study, 2007. http://cces.oaklandnet.com/ContComp/Pdf/CltyofOaklandExecutlve SummaryMay20075-ll-
07 .pdf 

Ramsey, Eleanor Mason, et al., City of Tampa Multl-Jurisdlctlonal, Florlda, 2007. http://www.scribd.com/ 
doc/81651703/Clty-of-Tampa-Dlsparity-Study-Report-050206-Vol-1 

Ramsey, Eleanor Mason, et al., Portland, Oregon Consortium Disparity Study Final .Report, 1996. 

Ramsey, Eleanor Mason, et al., Portland, Oregon Consortium Employment Study Final Report, 1996. 

Ramsey, Eleanor Mason, et al .• Alameda County General Services Agency MBE/WBE Program Recommendations, 1995. 

Ramsey, Eleanor Mason, et al .. City of lndlanapolls Disparity Study Final Report. 1995. 

Ramsey, Eleanor Mason, et al., City of San Jose, California Disparity Study Final Report, 1995 

Ramsey, Eleanor Mason, et al.. Ctty. Port and Redevelopment Agency of Oakland Disparity Study, 1995. 

Ramsey, Eleanor Mason, et al.. State of Missouri Dispadtv Studv Final Report. 1995. 

Ramsey, Eleanor Mason, et al., Alameda County Transportation Authority Disparity Study Final Report. 1994. 

Ramsey, Eleanor Mason, et al., City of Richmond, California Disparity Study Final Report. 1994. 

Ramsey, Eleanor Mason, et al., Oakland Unified School District Disparity Study Final Report, 1994. 

Ramsey, Eleanor Mason, et al., City of Los Angeles Department of Airports Disparity Study Final Report, 1993. 

Ramsey, Eleanor Mason, and Shella Foster, New Ties: The 1990s WIii Foster Innovative Relationships Between Small 
Businesses and the Private Sector, MBE Magazine,. March/April, 1993. 

Ramsey, Eleanor Mason, and Sheila Foster, The Availabllltv Dilemma. MBE Magazine, November/December, 1992. 

Ramsey, Eleanor Mason, et al., Sacramento Municipal Utility District Disparity Study, Final Report, 1992. 

Ramsey, Eleanor Mason, et al., Maricopa County, Arizona Disparity Study Final Report, 1991. 

Ramsey. Eleanor Mason. et al., University of California, Berkeley Disparity Study Flnal Report, 1990. 
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ELEANOR MASON RAMSEY, PH.D. 
Project Manager 

Ramsey, Eleanor Mason, and Janice S. Lewis. A History of Black Americans In California. Five Views: An Ethnic Historic 
Site Survey for California. Sacramento: Callfornla Department of ?arks and Recreation Office of Historic 
Preservation, 1988. 

Ramsey, Eleanor Mason. Allensworth, California. Arts & Architecture, VoL 2, Number 4, 1984. 

SPEAKING ENGAGEMENTS 

The City of Richmond, California & Bay Area Contract Compliance Officers Association (BACCOA), "Reaching Beyond 
Croson," Richmond, Californla, 1995. 

Clark County, "Overcoming the Internal Barriers that Hinder M/W/DBEs," Las Vegas, Nevada, 1995. 

Association of Black Business Accountants, "Marketing Your Presentation," 1994. 

University of San Francisco, "Entrepreneurlal Opportunities," San Francisco, california, 1993 

California State University at Hayward, "Alternative Employment for the Next Century," Hayward, California, 1993. 

Bay Area Contract Compliance Officers, Annual Workshop, "Affirmative Action In the Workplace," San Francisco, 
California, 1993. 

Bay Area Purchasing Council Trade Fair, "Minority Business Opportunities," Oakland, Callfornla, 1992. 

Third Annual Zora Neale Hurston Festival of the Arts and Humanities Conference, "Allensworth: A Dream Deferred," 
Eatonville, Florida, 1992. 

American Public Transit Association's Southeastern Regional Meetlna, "Absenteeism and Bus Operators' Work 
Environment," Nashville. Tennessee, 1982. 

A Presentation to Employees of Lockheed Missile & Space Company, "A Diverse Workforce; What's In It For Me," 1991. 

National Minority suppliers Council, Certification: "Current Issues and Concerns," New York, New York (Invited speaker), 
1991. 

Realonal Managers of IBM, "When Is a Win a Win?" A Discussion of Post-Croson Requirements, Orlando, Florida, 1991. 

California State Lottery, "Doing Business with the Lottery and its Corporate Partners," Oakland, California, 1991. 

California Department of Transportation Black History Celebration, "Diversity In the Workforce," San Francisco. 
California, 1991. 

Bay Area Purchasing Council, AB 1833 Update, Oakland, California, 1991. 

Department of General Services, AB 1933/SB 1517 Business Fair, Oakland, Fresno, and Los Angeles, California, 1991. 

Department of General Services, AB 1933/1517 Business Fair, California, 1990. 
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ELEANOR MASON RAMSEY, PH.D. 

Bay Area Purchasing Council Trade Fair, Minority Business Opportunities, Oakland, Callfornla, 1990. 

Federal Aviation Administration, "MBE Programs after Croson," San Francisco, california, 1990. 

Project Manager 

Urban Mass Transportation Administration, 6th Annual Private Sector Conference, Small Business Service Resource 
Panel, Louisville, Kentucky, 1990. 

Assembly Committee on Governmental Efficiency and Consumer Protection Hearing, Minority and Women Business 
Enterprise Programs, Sacramento, California, 1989. 

Contra Costa County, "Doing Business on Federal Aid: Construction, Architectural, Design, Personal and Professional 
Contracting," Martinez, California, 1988. 

Urban Mass Transportation Administration; "Small Business In Public Transportation: Developing Entrepreneurial 
Opportunities In Transportation," New Orleans, Louisiana, 1988. 

Dallas Area Rapid Transit District, "Bringing DBE Architectural and Engineering Businesses into the DART Expansion 
Program," Dallas, Texas, 1988. 

Conference of Minority Transit Offlclals, "New Contracting Opportunities for 0/WBE Business Expansion, San Francisco, 
california," 1987. 

EXPO, "How To Do Business with U.S. DOT: The Rules and the Contracts,'' San Francisco, california, 1987 and Chicago, 
llllnols, 1987. 

C&llfornla Department of Transportation, Section 18 District Representative and Provider M/W/DBE Program Training, 
Eureka, Stockton and Bakersfield, California, 1986. 

C&llfornla Department of Transportation, Transpo '86 Conference, Los Angeles and Oakland, California, 1986. 

National White House Conference on Small Business, 8 Federal Procurement: A New Opportunity," Washington, D.C., 
1986. 

Urban Mass Transportation Administration, "A National Transportation Symposium: Strategies for Section 18 Grantees 
to Use in Meeting Disadvantaged Business Enterprise Requirements," Atlanta, Georgia, 1985, 

Alabama Transit Association Fall Workshop and General Conference: "Strategies to Use in Meeting Federal Guidelines 
on Minority Procurement," Mobile, Alabama, 1985. 

U.S. Department of Transportation Women's Business Conference, "Transcom I: Certifying with the U.S. Department of 
Transportation," Los Angeles, California, 1985. 

Sacramento Regional Transit District DBE Workshop, "How To Do Business with RTD: Marketing and Outreach with 
M/W/DBEs," Sacramento, callfomia, 1985. 
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ELEANOR MASON RAMSEY, PH.D. 

TEACHING EXPERIENCE 

University of Callfornla, Berkeley Institute for the Study of Soclal Change. 
Associate Research Anthropologist, 1980-1982. 

University of callfornla, Berkeley, Department of African-American Studies. 
Instructor, 1976-19n. 

University of callfornla, Berkeley, Department of AnthropoloBV, 
Teaching Assistant, 1972-1973. 

University of callfornla, Berkeley, Department of African-American Studies. 
Teaching Assistant for Mr; Alex Haley (author of Roots), 1970-1971. 

TESTIMONIES 

Project Manager 

United States Senate Small Business Committee, Testimony on Increasing Effectiveness of Section 105(f), November 
1983. 

State of callfornla Assembly Committee on Governmental Efficiency and Consumer Protection, Testimony on 
Verification of MBE/WBE Eltglblltty, November, 1989. 

FELLOWSHIPS 

National Institute of Mental Health, Post-Doctoral Fellowship (1979-1980). 

Chancellor's Post-Doctoral Fellowship, University of California, Berkeley (1979-1980). 

Robert F. Lowie Fellowship, University of Callfornia, Berkeley (1976-1977). 

National Institute of Mental Health, Institute of Human Learning Tralneeship (1969-1975). 

RECOGNITIONS AND AWARDS 

2002 Director's Award U.S. Environmental Protection Agency, Office of Small Disadvantaged Business Utilization 

1999 Entrepreneurial Woman Award. Working Woman Magazine 

1997 Signature Award. Leadership America, Inc. Awarded for leadership In the promotion of the personal, economic, 
and professional status of women through educational programs and projects. 

1996 Outstanding Public Polley Advocate of the Vear. National Association of Women Business Owners and Executives, 
July 1996 
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ELEANOR MASON RAMSEY, PH.D. 
Project Manager 

1996 Challenge Award. Callfornia State Association of Counties. Awarded to Alameda County Transportation Authority 
(Oakland) for its Business Enterprise Construction Program, October 1996 

1996 Cultural Diversity Award. National League of Cities. Awarded to the City of Richmond for its Disparity Study and 
Business Opportunity Program, March 1996 

Certificate of Appreciation. Northern California Purchasing Council Board of Directors. Awarded for commitment to the 
development of minority business development, April 14, 1993 

Certificate of Appreciation. Northern California Purchasing Council Board of Directors. Awarded for valued contribution 
to minority supplier development, 1991-1992 

State Resolution. san Francisco Mayor, Willie Brown, Jr., then Speaker of the callfornla State Assembly, Recognition and 
commendation of endless commitment to the growth of minority women business participation in both private and 
public sector contracting, September 23, 1987 

Congressional Resolution. The 100th Congress, First Session, Recognized for responslblllty In the unprecedented 
participation of minority women businesses in the American Public Transit Association's Annual Expo. Also 
recognized for successful Implementation of a MBE/WBE program that was funded by the Mass Transportation 
Administration and managed by the Minority Affairs Committee, June 3, 1988 

State Resolution. Milton Marks, 5th Senatorial District and the Honorable Samuel Farr of the 28th District, 
Commendation for participation in the california Heritage Task Force. December 11, 1984. 
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ALLURA J. SCOTT, ESQ. 
Anecdotal Manager/Assistant Project Manager 

PROFILE 

Ms. Scott has worked for Mason Tillman Associates, Ltd., for more than 10 
years. With her legal background as Senior Project Manager and as Anecdotal 
Manager at Mason Tillman, Ms. Scott provides legal analysis and program 
design. Ms. Scott has be.en an assistant project manager on disparity studies for 
the Massachusetl:$ Department of Transportation, llllnols Department of 
Transportation, llllnols Toll highway Authority, City of Jacksonville, District of 
Davenport, City of Milwaukee, Commonwealth of Pennsylvania, Tennessee 
Department of Transportation, Illinois Department of Transportation, and 
Clayton County, Georgia. 

PROFESSIONAL EXPERIENCE 

Recent Disp11rity Stllllies 

EMAIL••. Massachusetts Department of Transportation. Ms. Scott management of the 
Multi-jurisdictional Disparity Study encompassing Massachusetts Department 
of Transportation, Massachusetts Port Authority, and Massachusetts 
Transportation Bay Authority was essential for the success and completion of 

the Study. Ms. Scott provided the anecdotal analysis for all of the agencies, and managed community outreach and 
Internal communication coordination. Ms. Scott also drafted chapter for the final report, and provided the legal 
recommendations for the Study. 

Jacksonville Transportation Authority, Florida. Ms. Scott managed the entire anecdotal collection and analysis for 
several Mason TIiiman disparity studies completed for Jacksonville agencies, Including the City of Jacksonville, Duval 
County Public Schools, Jacksonville Transportation Authority, Jacksonville Electric Authority, and Jacksonville Port 
Authority. Ms. Scott also was responsible for the management of research staff and the compl~tlon of the final report. 
Ms. Scott also conducted legal research for the Jacksonville Disparity Studies. 

llllnols Department ofTransportation District 4. Ms. Scott provided legal research of the pertinent procurement policies 
and procedures for Mason TIiiman's disparity study performed for the llllnols Department of Transportation's District 4. 
She also drafted chapters for the flnal report. Ms. Scott's legal consulting ensured that the findings for the disparity study 
were legally sound and enforceable. 

Los Angeles County Metropolitan Transportation Authority, Callfornla. Ms. Scott performed anecdotal analysis for the 
Los Angeles County Metropolitan Transportation Authority for Mason TIiiman's assessment of the agency's DBE program. 
Ms. Scott also managed the outreach and availability analysis, and assisted with the management of research staff. 

Dallas Area Rapid Transit Disparity Study Update 2012, Texas. Ms. Scott provided project scheduling and management 
for the Availablllty and Disparity Study performed for the Dallas Area Rapid Transit. She also assisted in drafting the flnal 
report and managing the report completion. 

Metropolitan St. Louis Sewer District, St. Louis, Missouri. Ms. Scott assisted with the management and coordination of 
subcontractors, Mason Tillman. staff, and client communication for the disparity study performed for the Metropolitan St. 
Louis Sewer District. As Assistant Project Manager, Ms. Scott ensured timely completion of tasks and reviewed final 
report completion. 
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Ms. Scott's Additional Disparity Stuf(i' Experience: 
Alameda County, California 
Baltimore County, Maryland 
Bexar County, Texas 
Broward County School Board, Florlda 
california High-Speed Rail Authority 
City of Arlington, Texas 
City of Berkeley Management & Review, Callfornla 
City of Boston, Massachusetts 
City of Bridgeport, Connecticut 
City of Cincinnati, Ohio 
City of Cleveland, Ohio 
City of Dallas, Texas 
City of Davenport, Iowa 
City of Durham, North Carolina 
City of Fort Wayne, Indiana 
City of Fort Worth, Texas 
City of Houston, Texas 
City of Jacksonvllle, Florida 
City of Kansas City, Missouri 
City of New Haven, Connecticut 
City of New York, New York 
City of Oakland Update Study, California 
City of Pittsburgh, Pennsylvania 
City of St. Louis, Missouri 
City of Tampa, Florida 
Clayton County, Georgia 
Cleveland Cuyahoga Port Authority, Ohio 
Cleveland Municipal School District, Ohio 
Commonwealth of Pennsylvania 
Cuyahoga Community College District, Ohio 
Cuyahoga County, Ohio 
Dallas Area Rapid Transit 2001 Update Study, Texas 
Dallas County Community College District, Texas 
Dallas Fort Worth International Airport, Texas 
Dallas Independent School District, Texas 
Durham County, North Carolina 
Duval County Public Schools, Florida 

ALLURA J. SCOTT, ESQ. 
Anecdotal Manager/Assistant Project Manager 

Fort Worth Independent School District, Texas 
Fort Worth Transportation Authority, Texas 
Greater Cleveland Regional Transit Authority, Ohio 
Hillsborough County Aviation Authority, Florida 
Illinois Department of Transportation 
llllnols Department of Transportation Update Study 
Illinois State Tollway, Illinois 
Jacksonvllle Electric Authority, Florida 
Jacksonville Port Authority, Florida 
Kansas City Area Transportation Authority, Missouri 
Kansas City School District, Missouri 
Knox County, Tennessee 
Knoxvllle Community Development Agency, Tennessee 
Massachusetts Bay Transit Authority 
Massachusetts Port Authority 
Miami-Dade County, Florida 
Montgomery County, Maryland 
New Haven Housing Authority, Connecticut, 
New Jersey Department of Transportation 
North Texas Tollway Authority, Texas 
Pittsburgh Housing Authority, Pennsylvania 
Pittsburgh Urban Development Agency, Pennsylvania 
Sacramento Municipal Utility District Update Study, 
California 
San Francisco Bay Area Rapid Transit, California 
School District of HIiisborough County, Florida 
State of Illinois 
State of Indiana 
State of Indiana Lottery 
State of Indiana Riverboat Casinos 
State of New Jersey 
State of Qhio (Anecdotal Study) 
State of Texas Update Study 
Tennessee Department ofTransportation 
Washington Suburban Sanitary Commission, Maryland 
Wayne County Airport Authority, Michigan 
Wyandotte County, Kansas 
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EDWARD NORTON, ESQ. 
Chief Legal Advisor· 

PROFILE 

Mr. Norton has been a sole practitioner since January 1992, specializing 
in small business, minority business development, housing and urban 
development law, and administrative practice before federal, state, and 
local agencies. He has provided legal advice on all of Mason Tillman's 
disparity studies, and Is the chief architect of the M/WBE programs 
predicated on those disparity studies (1990-present). 

PROFESSIONAL EXPERIENCE 

Recent Disparity Studies 

Dallas Area Rapid Transit Disparity Study Update 20U, Texas, Mr. 
Norton provided legal research and analysis for Mason Tillman's 
Availability and Disparity Study for Dallas Area Rapid Transit. As Chief 
Legal Advisor, Mr. Norton's consultation and review of the final report 
ensured that the findings and recommendations were legally sound. 

Los Angeles County Metropolitan Transportation Authority, Callfomla, Mr. Norton provided legal analysis of 
the Los Angeles County Metropolitan Transportation Authority's DBE program and Its procurement policies 
and practices. Mr. Norton also assisted in drafting chapters for recommendations and setting DBE goals. 

Metropolitan St. Louis Sewer District, St. Louis, Missouri. Mr. Norton developed the research methodology 
used In Mason Tillman's disparity study for the Metropolitan St. Louis Sewer District. He also reviewed the 
final report and ensured that the research methodology, findings, and recommendations were legally sound. 

California High-Speed Rafi Authority, Mr. Norton provided legal analysis and developed the methodology 
used for the California High-Speed Rall Authority. His background and expertise In small business law informed 
his analysis of the Authority's procurement pollcles and practices. 

Jacksonville Transportation Authority, Florida. Mr. Norton provided client consultation for all of the Mason 
Tillman disparity studies performed for Jacksonville's participating agencies, including the City of Jacksonville, 
Duval County Public Schools, Jacksonville Transportation Authority, Jacksonville Electric Authority, and Jacksonville Port 
Authority. He also reviewed the final report to ensure comportment with legal standards. 

Massachusetts Department of Transportation. Mr. Norton assisted in the drafting of recommendations and 
setting DBE goals for the disparity study encompassing the Massachusetts Department of Transportation, 
Massachusetts Port Authority, and the Massachusetts Transportation Bay Authority. Mr. Norton also managed 
the legal analysis and review of pertinent procurement policies and practices. 

Mr. Norton's Additional Dispari~v Study Expel'ience: 
Alameda County Transportation Authority, Baltimore c;ounty, Maryland 
California Bexar County, Texas 
Alameda County, California Broward County School Board, Florida 
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City College of San Francisco, California 
City of Arlington, Texas 
City of Berkeley Management & Review, California 
City of Boston, Massachusetts 
City of Bridgeport, Connecticut 
City of Cincinnati, Ohio 
City of Cleveland, Ohio 
City of Dallas, Texas 
City of Davenport, Iowa 
City of Durham, North Carolina 
City of Fort Wayne, Indiana 
City of Fort Worth, Texas 
City of Gresham, Oregon 
City of Houston, Texas 
City of Indianapolis, Indiana 
City of Jacksonville, Florida 
City of Kansas City, Missouri 
City of Knoxville, Tennessee 
City of New Haven, Connecticut 
City of New York, New York 
City of Oakland Update Study, California 
City of Oakland, California 
City of Pittsburgh, Pennsylvania 
City of Portland, Oregon 
City of Richmond, California 
City of San Jose, California 
City of San Jose, California (additional industries) 
City of Seattle, Washington 
City of St. Louis, Missouri 
City of Tampa, Florida 
Clayton County, Georgia 
Cleveland Cuyahoga Port Authority, Ohio 
Cleveland Municipal School District, Ohio 
Commonwealth of Pennsylvania 
Cuyahoga Community College District, Ohio 
Cuyahoga County, Ohio 
Dallas Area Rapid Transit 2001 Update Study, 
Texas 
Dallas Area Rapid Transit, Texas 
Dallas County Community College District, Texas 
Dallas Fort Worth International Airport, Texas 
Dallas Independent School District, Texas 
Durham County, North Carolina 
Duval County Public Schools, Florida 
East Bay Municipal Utility District, California 

EDWARD NORTON, ESQ. 
Chief Legal Advisor 

Fort Worth Independent School District, Texas 
Fort Worth Transportation Authority, Texas 
Greater Cleveland Regional Transit Authority, Ohio 
Hillsborough County Aviation Authority, Florida 
Illinois Department of Transportation 
Illinois Department of Transportation District 4 
Illinois Department ofTransportation Update 
Study 
Illinois State Tollway, Illinois 
Jacksonville Electric Authority, Florida 
Jacksonville Port Authority, Florida 
Kansas City Area Transportation Authority, 
Missouri 
Kansas City School District, Missouri 
King County and the Department of Metropolitan 
Services, Washington 
Knox County, Tennessee 
Knoxville Community Development Agency, 
Tennessee · 
Knoxville Transit Agency, Tennessee 
Maricopa County, Arizona 
Massachusetts Bay Transit Authority 
Massachusetts Port Authority 
Metropolitan Airports Commission, Minnesota 
Metropolitan Board of Education, Nashville 
Tennessee 
Metropolitan Council, Minnesota 
Metropolitan Development and Housing Agency, 
Nashville, Tennessee 
Metropolitan Government of Nashville and 
Davidson County, Tennessee 
Metropolitan Mosquito Control District, Minnesota 
Metropolitan Service District, Portland, Oregon 
Metropolitan Sports Facilities Commission, 
Minnesota 
Metropolitan Transit Agency, Nashville 
Miami-Dade County, Florida 
Minnesota Airport, Minnesota 
Minnesota Department of Transportation 
Montgomery County, Maryland 
Multnomah County, Oregon 
Nashville Airport Authority, Tennessee 
Nashville Electric Service, Tennessee 
New Haven Housing Authority, Connecticut 
New Jersey Department ofTransportation 
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North Texas Tollway Authority, Texas 
Oakland Unified School District, California 
Pittsburgh Housing Authority, Pennsylvania 
Pittsburgh Urban Development Agency, 
Pennsylvania 
Port of Oakland, California 
Port of Seattle, Washington 
Portland Redevelopment Agency, Oregon 
Redevelopment Agency, City of Oakland, California 
Sacramento Municipal Utility District Update 
Study, California 
Sacramento Municipal Utility District, California 
San Francisco Bay Area Rapid Transit, california 
San Francisco City and County Human Rights 
Commission, California 
San Jose Redevelopment Agency, california 
School District of Hillsborough County, Florida 
Seattle Public Facilities District, Washington 
Seattle School District No. 1, Washington 
State of Illinois 
State of Indiana 
State of Indiana Lottery 
State of Indiana Riverboat Casinos 
State of Minnesota 
State of Missouri 
State of New Jersey 
State of Ohio (Anecdotal Study) 
State of Oregon Department of Administrative 
Services 
State of Oregon Higher Education, Portland 
State ofTexas Update Study 
State of Washington 
Tennessee Department of Transportation 
Tri-County Metropolitan Transportation District 
Portland, Oregon 
University of California, California 
Washington county, Oregon 
Washington Suburban Sanitary commission, 
Maryland 
Wayne County Airport Authority, Michigan 
Wyandotte County, Kansas 

EDWARD NORTON, ESQ. 
Chief Legal Advisor 
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MIKE LEONG, M.S. 
Senior Statistician 

PROFILE 

Mike Leong, M.S., developed the models used for statistical analysis on all 
Mason Tillman's disparity studies. These analytical models fulfill the standards 
set forth by Croson. Multlple regression models to test statistical significance of 
private sector data and to analyze the PUMS metrics available from the US 
Census were also designed by Mr. Leong. Mr. Leong has also conducted large 
regression analyses for the President's Office, University of California, Berkeley, 
wherein he teaches Statistics as an adjunct profession. 

PROFESSIONAL EXPERIENCE 

Recent Dispari~l' Studie.'t 

Massachusetts Department of Transportation. Mr. Leong assisted with all of 
the aspects of statistical analysis for the disparity study performed for the 
Massachusetts Department of Transportation, Massachusetts Port Authority, 
and the Massachusetts Transportation Bay Authority. The findings served as a 
foundation for the flnal report recommendations 

Jacksonville Transportation Authority, Florida. Mr. Leong provided statistical consulting for all of the disparity studies 
Mason Tillman performed for Jacksonville, including the City of Jacksonville, Duval County Public Schools, Jacksonvllle 
Transportation Authority, and Jacksonville Electric Authority. 

Illinois Department of Transportation District 4. Mr. Leong coordinated the data analysis for all aspects of the disparity 
study performed for Illinois Department of Transporatlon. Mr. Leong successfully coordinated data extraction, 
management, and analysis by working with a wide variety of Mason Tillman team members. 

Los An,eles County Metropolitan Transportation Authority, California. Mr. Leong assisted with all of the statistical 
analysis required for the Los Angeles County Metropolitan Transportation Authority Disparity Study. 

Dallas Area Rapid Transit Disparity Study Update 2012, Texas. As Senior Statistician, Mr. Leong analyzed all of the 
regression data pertinent to Mason TIiiman's disparity study performed for the Dallas Area Rapid Transit. 

Metropolitan St. Louis Sewer District, St. Louis, Missouri. Mr. Leong managed the statistical analysis required for this 
disparity study. In addition to following the methodology proposed by other team members, he also provided statistical 
consulting to ensure that the data analysis was statistically sound. 

Mr. Leong 's Addition11l Disparity Study Experience: 
Alameda County Transportation Authority, Callfomla 
Alameda County, California 
Baltimore County, Maryland 
Bexar County, Texas · 
Broward County School Board, Florida 
California High-Speed Rall Authority 
City College of San Francisco, California 
City of Arllngton, Texas 

City of Berkeley Management & Review, Callfornfa 
City of Boston, Massachusetts 
Oty of Bridgeport, Connecticut 
City of Cincinnati, Ohio 
City of Cleveland, Ohio 
City of Dallas, Texas 
City of Davenport, Iowa 
City of Durham, North Carolina 
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City of Fort Wayne, Indiana 
City of Fort Worth, Texas 
City of Gresham, Oregon 
City of Houston, Texas 
City of Indianapolis, Indiana 
City of Jacksonville, Florida 
City of Kansas City, Missouri 
City of Knoxville, Tennessee 
City of New Haven, Connecticut 
City of New York, New York 
City of Oakland Update Study, California 
City of Oakland, callfornia 
City of Pittsburgh, Pennsylvanla 
City of Portland, Oregon 
City of Richmond, California 
City of San Jose, California 
City of San Jose, California (additional industries) 
Oty of Seattle, Washington 
City of St. Louis, Missouri 
City of Tampa, Florlda 
Clayton County, Georgia 
Cleveland Cuyahoga Port Authority, Ohio 
Cleveland Municipal School District, Ohio 
Commonwealth of Pennsylvania 
Cuyahoga Community College District, Ohio 
Cuyahoga County, Ohio 
Dallas Area Rapid Transit 2001 Update Study, Texas 
Dallas Area Rapid Transit, Texas 
Dallas County Community College District, Texas 
Dallas Fort Worth International Airport, Texas 
Dallas Independent School District, Texas 
Durham County, North Carolina 
Duval County Public Schools, Florida 
East Bay Municipal Utlllty District, California 
Fort Worth Independent School District, Texas 
Fort Worth Transportation Authority, Texas 
Greater Cleveland Regional Transit Authority, Ohio 
HIiisborough County Aviation Authority, Florida 
Illinois Department of Transportation 
Illinois Department of Transportation Update Study 
Illinois State Tollway, Illinois 
Jacksonville Electric Authority, Florida 
Jacksonvllle Port Authority, Florida 
Kansas City Area Transportation Authority, Missouri 
Kansas City School District, Missouri 
King County and the Department of Metropolitan 
Services, Washington 
Knox County, Tennessee 
Knoxville ·community Development Agency, Tennessee 

MIKE LEONG, M.S. 
Senior Statistician 

Knoxville Transit Agency, Tennessee 
Maricopa County, Arizona . 
Massachusetts Bay Transit Authority 
Massachusetts Port Authority 
Metropolitan Airports Commission, Minnesota 
Metropolitan Board of Education, Nashville Tennessee 
Metropolitan Council, Minnesota 
Metropolitan Development and Housing Agency, 
Nashville, Tennessee 
Metropolitan Government of Nashville and Davidson 
County, Tennessee 
Metropolitan Mosquito Control District, Minnesota 
Metropolitan Service District, Portland, Oregon 
Metropolitan Sports Facilities Commission, Minnesota 
Metropolitan Transit Agency, Nashville 
Miami-Dade County, Florida 
Minnesota Alrport, Minnesota 
Minnesota Department of Transportation 
Montgomery County, Maryland 
Multnomah County, Oregon 
Nashville Airport Authority, Tennessee 
Nashville Electrlc Service, Tennessee 
New Haven Housing Authority, Connecticut 
New Jersey Department of Transportation 
North Texas Tollway Authority, T~xas 
Oakland Unified School District, Callfornla 
Pittsburgh Housing Authority, Pennsylvania 
Pittsburgh Urban Development Agency, Pennsylvania 
Port of Oakland, California 
Port of Seattle, Washington 
Portland Redevelopment Agency, Oregon 
Redevelopment Agency, City of Oakland, California 
Sacramento Municipal Utility District Update Study, 
California 
Sacramento Municipal Utility District, California 
San Francisco Bay Area Rapid Transit, California 
San Francisco City and County Human Rights 
Commission, California 
San Jose Redevelopment Agency, callfornla 
School District of Hillsborough County, Florida 
Seattle Public Facilities District, Washington 
Seattle School District No. 1, Washington 
State of Illinois 
State of Indiana 
State of Indiana Lottery 
State of Indiana Riverboat Casinos 
State of Minnesota 
State of Missouri 
State of New Jersey 
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State of Ohio {Anecdotal Study) 
State of Oregon Department of Administrative Services 
State of Oregon Higher Education, Portland 
State ofTexas Update Study 
State of Washington 
Tennessee Department of Transportation 
Tri-County Metropolitan Transportation District 
Portland, Oregon 
University of Califomia, California 
Washington County, Oregon 
Washington Suburban Sanitary Commission, Maryland 
Wayne County Airport Authority, Michigan 
Wyandotte County, Kansas 

MIKE LEONG, M.S. 
Senior Statistician 
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ROBERT RAMSEY, M.S. 
Statistician 

PROFILE 

During his five years as Statistician at Mason Tillman, Robert Ramsey, M.S., has 
performed statistical analysis, as well as designing and maintaining project 
databases, for 33 Disparity Studies. He has also analyzed the procurement 
process for these Studies, as well as formulating recommendations for the 
enhancement of the clients' procurement processes. His mathematical training 
· enables him to address ad hoc issues which arise in the performance of 
statistical analysis. His expertise also enables him to create ad hoc utilities to 
efficiently clean and scrape the unique structures of the cllents' data. Mr. 
Ramsey also holds Adjunct Professorships in Mathematics and Statistics at San 
Mateo Community College and Contra Costa Community College. 

PROFESSIONAL EXPERIENCE 

Rece,zt Disparity Studies 

Dallas Area Rapid Transit, Texas. Mr. Ramsey assisted with the statistical 
·analysis for the Availability and Disparity Study performed to evaluate DART's 

use of minority and women-owned business enterprises. 

Los Angeles County Metropolitan Transportation Authority, Callfornla. Mr. Ramsey developed statistical models used 
in Mason Tillman's disparity study to determine the Transportation Authority's DBE program effectiveness. Mr. Ramsey 
analyzed data to develop findings for the final report. 

callfomla High-Speed Rall Authority. Mr. Ramsey provided statistical analysis for the disparity study performed for the 
Cslifomla High-Speed Rall Authority. As part of the analysis, Mr. Ramsey was responsible for the slmulation and linear 
regression models. 

Jacksonville Transportation Authority, Florida. Mr. Ramsey provided statistical consulting and analysis for all of the 
disparity studies conducted for Jacksonville, including the city of Jacksonville, Jacksonville Port Authority, Duval County 
Public Schools, Jacksonville Transportation Authority, and Jacksonville Electrical Authority. 

Massachusetts Department of Transportation. Mr. Ramsey assisted with all of the statistical analysis performed for 
Mason Tillman's Disparity Study for the Massachusetts Department of Transportation, Massachusetts Port Authority, 
and the Massachusetts Transportation Bay Authority. The findings from this analysis informed the set goals and 
recommendations. 

Miami-Dade County, Florida. Mr. Ramsey performed as a supporting statistician on the Study. His responsibilities 
Included the analysis of avallablllty and utfl!zation data, report writing, statistical consulting, and methodology 
development. 

Mr. Rtlm..\·ey 's Additfo11al DiAparity Study Experience: 
Bexar County, Texas City of Arlington, Texas 
Broward County School Board, Florida City of Berkeley Management & Review, California 
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City of Cincinnati, Ohio 
City of Davenport, Iowa 
City of Fort Wayne, Indiana 
City of Fort Worth, Texas 
City of Jacksonville, Florida 
City of St. Louis, Missouri 
Clayton County, Georgia 
Commonwealth of Pennsylvania 
Dallas Fort Worth International Airport, Texas 
Duval County Public Schools, Florlda 
Fort Worth Independent School District, Texas 
Fort Worth Transportation Authority, Texas 
Illinois Department of Transportation District 4 
Illinois Department of Transportation Update Study 
Illinois State Tollway, Illinois 
Jacksonville Electric Authority, Florida 
Jacksonville Port Authority, Florida 
Massachusetts Bay Transit Authority 
Massachusetts Port Authority 
Metropolitan St. Louis Sewer District, Missouri 
North Texas Tollway Authority, Texas 
San Francisco Bay Area Rapid Transit, California 
Washington Suburban Sanitary Commission, Maryland 

ROBERT RAMSEY, M.S. 
Statistician 
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AMINATU R. YUSUF, B.S. 
Project Administrator 

PROFILE 

Aminatu Yusuf, B.S., has supervised anecdotal research and analysis, and 
coordinated community meetings, and complied client subcontract records. 
Management of research services to compile and analyze availability is also her 
responsibility. 

PROFESSIONAL EXPERIENCE 

Recent Dilpat'i(v Stud;es 

Massachusetts Department of Transportation. Ms. Yusuf coordinated 
business outreach, and the collection of anecdotal evidence from business 
owners and trade organization leaders. She also assisted In the generation 
of anecdotal quote file. Ms. Yusuf assisted with the drafting, compilation, and 
production oftechnlcal documents. 

ay~suf@mtaltd'.tiJn•( 
' •• •. I • ,~.: •• Jacksonville Transportation Authority, Florida. Ms. Yusuf managed the 

collection of prime expenditure surveys from prime contractors and anecdotal 
evidence from business owners and trade organization leaders. Ms. Yusuf also assisted with the drafting and compilation 
of technical documents and reports. 

llllnols Department of Transportation District 4. Ms. Yusuf coordinated business outreach, and the collection of 
anecdotal evidence from business owners and trade organization leaders. She also assisted In the generation of 
anecdotal quote file. Ms. Yusuf assisted with the drafting, compilation, and production of technical documents. 

Los Angeles County Metropolitan Transportation Authority, Callfornla. Ms. Yusuf assisted with the drafting, 
compilation, and production of technical documents and reports. Ms. Yusuf also managed the collection of prime 
expenditure surveys from prime contractors and served as a point of contact to the publlc and business owners. 

Dallas Area Rapid Transit Disparity Study Update 2012, Texas. Ms. Yusuf was responsible for providing program 
analysis for each report. She also assisted with report preparation. 

Metropolitan St. Louis Sewer District, Missouri. Ms. Yusuf was responsible for collecting and analyzing secondary 
sources on employment, educatlonal attainment, and population trends. She also provided report writing and research 
assistance 

M~·. Yusuf's Additional Dispari(I' Study Experience: 
Broward County School Board, Florida 
California High-Speed Rafi Authority 
City of Berkeley Management & Review, California 
City of Cincinnati, Ohio 
City of Fort Wayne, Indiana 
City of Jacksonville, Florida 
City of St. Louis, Missouri 
Duval County Publlc Schools, Florida 
Illinois Department of Transportation Update Study 
Jacksonville Electric Authority, Florida 
Jacksonville Port Authority, .Florida 

Massachusetts Bay Transit Authority 
Massachusetts Port Authority 
Miami-Dade County, Florida 
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ANTONINA SALi.NA, M.S. 
Database Manager 

cOMPANvTitLtl> '' ' '' PROFILE 
: r_~ai~11J~,.M~~~g~r,',;,} 1'/'\(;il\/f)·! Ms. Salina has been employed with Mason Tillman as a Database Manager . 

.. , ,. ,,;;; ····;- 1, ,.i,•: · .. , With her background In Information Systems, Ms. Salina's primary 

:~;=~;:~{~~, §~~~i~~f~;i~;I~;E[~·E~~ 
·' ··-·. ' \ .. · .. ,,,, · systems and managing the development of statistical formulas and analyses. 

'dti;J~t~.:!;1:~~Iiosti~1~ie: PRoFEss10NAL EXPERIENCE 
EriiployedWlth.~!le f.lrri'i: 3:'(ear.s, / / · 

'Profe~iomifwoii~Yli:ars:it: . Recent Dispari(I' Studies 

E~AIL (:.' 

1 aSllllha@mtaltd,com 
;.,. ~\ ·.- ., ... . 

gender, and provided statistical reports. 

C8llfornia High-Speed Rail Authority. Ms. Salina managed the project and 
prepared draft report chapters. She also manages lntemal project staff and 
subcontractors. As the database analyst for the study, she extracted and coded 
data, examined utllizatlon and avallabillty data by industry, ethnicity, and 

Massachusetts Department of Transportation. Ms. Salina assisted in supervising the research team and was responsible 
for data management and analysis. She analyzed data by Industry, ethnicity, and gender for the utillzation, market area, 
availability, and disparity analyses. She also designed the data management appllcatlons used for this Disparity Study. 

Jacksonville Transportation Authority, Florida. Ms. Salina managed the database for the disparity studies completed for 
the Jacksonville Transportation Authority and the participating agencies. She designed the database used to examine 
utllizatlon, availability and disparity ratios by industry, ethnicity, and gender. She also set new small business goals for 
the United States Department of Transportation contracts. 

llllnols Department of Transportation District 4. Ms. Salina performed research team and database management for the 
disparity study completed for Illinois Department ofTransportation's District 4. As Database Manager, Ms. Salina cleaned, 
extracted, and analyzed data by industry, ethnicity, and gender. 

Los An1eles County Metropolitan Transportation Authority, California. Ms. Salina was responsible for managing the 
project's statistical research. She analyzed prime and subcontract data,·and collected availability information, and prime 
and subcontractor expenditure survey data. She examined the Agency's utlllzatlon and availability data by Industry, 
ethnicity, and gender. 

Dallas Area Rapid Transit Disparity Study Update ZOU, Texas. Ms. Salina assisted in the database analysis for the Study. 
She extracted and coded data, examined utflization and availablllty records by Industry, ethnicity, and gender. 

Ms. Salina,.~· Additional Di~pttrity Stutly Experience: 
Broward County School Board, Florida Jacksonville Electric Authority, Florida 
City of Berkeley Management & Review, California Jacksonville Port Authority, Florida 
City of Cincinnati, Ohio Massachusetts Bay Transit Authority 
Oty of Fort Wayne, Indiana Massachusetts Port Authority 
City of Jacksonville, Florida Metropolitan St. Louis Sewer District Disparity Study, 
City of St. Louis, Missouri Missouri 
Duval County Public Schools, Florida Miami-Dade County, Florida 
llllnols Department of Transportation Update Study 
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OLGA LEONTYEVA, M.S. 
Database Analyst 

PROFILE 

Olga Leontyeva, M.S., has applied her strong mathematical background in 
algorithm design and development, statistical analysis, quantitative analysis, 
mathematical modeling, and application of mathematical disciplines to the 
specific problems of data analysis. She has assisted in analyzing prime and 
subcontractor data, and has run disparity simulations using designed utilities for 
running. 

PROFESSIONAL EXPERIENCE 

Recent Disparity Studies 

Callfornla Hip-Speed Rall Authority. Ms. Leontyeva assisted In analyzing prime 
and subcontractor data and prepared prime contractor utilization tables. 

City of St. Louis, Missouri. Ms. Leontyeva ran queries to update Industry 
classlflcatlons. She conducted analysis of available market area businesses and 
prepared and updated the NAICS code table. She cleaned data and wrote 
queries In preparation of availability analysis tables. She also conducted the 
analysis of prime contracts and prepared prime contractor utilization tables. 

Massachusetts Department. of Transportation. Ms. Leontyeva ran disparity 
simulations for the subcontract disparity analysis for the three agencies. 

Miami-Dade County, Florida. Ms. Leontyeva ran queries to analyze prime 
contracts and create tables for the analysis of available market area businesses. 

Ms. Leontyeva •~· Additional Disparity Study Experience: 
Broward County School Board, Florida 
City of Cincinnati, Ohio _ 
Massachusetts Bay Transit Authority 
Massachusetts Port Authority 
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FEN QIN, M.S. 
Database Assistant 

CQfi,1~AN:V.:nTlE: . 
Dat.ibase Asslstar.it, 

• l PROFILE 

:it•~~ii% 
B~chi!ipr of-Sc:lence, St-atistlps/:·_ ., ;; 
Cillifi:lrnla· State:µ nlver-sfty.:of.the East, 
. ~;Hayward;Califomla i · . .· •.·· ·. 
EMPLQYfjiEft'T:HIS~RV• . : '
Dlspartty:s1:udy Experlenci: 'BYears: 
E:i1)ployed With the·Flim: 1 y~r:. 
Prbfesslonal:Work Years::~ .. 

. . 
HONC>ll$(CERTIF1£ATIONS. 
••· Dean'sllst 

· :::::~:~~:~r~t:ttt,:;~i:0in1kJ : .. 
. , :So~lew _ < _ , .. _ . , ':' ' : 
• Certlfl.caterntlrie11fRegressidn . ·' : 

·: ~ SAS·Gi:obai ~rtlficatl~~ Proijr.im- .. 
- · , Base.J:ir~ramnier for·SAS@9' 

EMA1L 
:fqln_@mtaltd,com-· 

Fen Qin, M.S., uses Microsoft Access to create databases, link data files 
received from various sources, and create queries to prepare availability and 
utlllzatlon data for analysis. Mr. Qin also supports the Database Manager 
through data extraction, running reports, and data entry. Reporting on a daily 
basis to the manager, he is also responsible for data entry, quality control, and 
the resolution of data errors between various systems. He prepares summary 
statistics and ad hoc reports. 

PROFESSIONAL EXPERIENCE 

Rece11t Displlrity Studies 

California High-Speed Rall Authority. Mr. Qin prepared tables for the market 
area analysis. He ran queries in order to conduct the analysis of utilized prime 
and subcontractors. He also conducted the disparity analysis of prime 
contractors. 

City of St. Louis, Missouri. Mr. Qin complied availability sources and conducted 
internet research on prime vendors. He also assigned appropriate NAICS codes 
to vendors. 

Massachusetts Department of Transportation. Mr. Qin ran simulations In order 
to analyze prime contracts and conduct the prime contractor disparity analysis. 
He is also assisted In the quality control process of the prime utlllzation chapter. 

Miami-Dade County, Florida. Mr. Qin cleaned the avallabllity list of business 
through internet research. He assisted in data entry and prepared the prime expenditure survey for mailing. He also 
assisted in the preparation of the availability and capacity survey for market area business owners. 

Mr. Qi11 's Additional Disparity Study Experience: 
Broward County School Board, Florida 
City of Cincinnati, Ohio 
Massachusetts Bay Transit Authority 
Massachusetts Port Authority 
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TUYET LINH TAN, ESQ. 
Senior Research Associate 

PROFILE 

Tuyet Linh Tan, Esq, has assisted with the research for nine disparity studies. 
She has also supervised the Interview, transcription and coding processes for 
the anecdotal analyses portions of the studies. She has used her writing skills to 
assist with drafting of the anecdotal, availability, and utlllzatlon chapters of 
these studies, and has also assisted with legal research and analysts. Public 
policy has been drafted to implement M/WBE programs as supported by the 
disparity study findings. 

PROFESSIONAL EXPERIENCE 

Recent Disparity Studies 

City of Cincinnati, Ohio. Ms. Tan assisted In coordinating the kick-off meeting. 
She acted as liaison for subconsultants and assisted in ensuring that work Is 
performed according to the work plan. She attends weekly status meetings with 
the City. She also performed quality control of the legal chapter. 

- ' - ·-------' ' City of Berkeley Mana1ement & Review, California. Ms. Tan assisted In 
conducting the interviews. She managed the transcription and coding process. She conducted internet research of 
personnel regulations of similar cities In the San Francisco Bay Area, as well as the City Berkeley Municipal Code and 
ordinances related to personnel systems regulations. She drafted the topllne report. 

Massachusetts Department of Transportation. Ms. Tan drafted and performed quality control for the availability and 
utlllzatlon chapters. 

California Hl1h-Speed Rall Authority. Ms. Tan drafted the introduction and assisted with the drafting of the legal chapter. 
She performed legal research and analysis. 

Ms. Tun 's Additionlll Disptlrity Study J:.xpe1·ie1tce: 
Broward County School Board, Florida 
City of St. Louis, Missouri 
Illinois Department of Transportation District 4 
Massachusetts Bay Transit Authority 
Massachusetts Department of Transportation 
Massachusetts Port Authority 
Miami-Dade County, Florida 
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NICHOLAS NEGORO, B.A. 
Research Assistant 

PROFILE 

Nicholas Negoro, B.A., has assisted the research team in the preparation of 20 
disparity studies. The survey research protocols developed by Mr. Negoro are 
standard procedures for the efficient collection of race/gender Information, 
wllllngness, and subcontractor award amounts. Mr. Negoro has also performed 
database cleaning, conducted extensive Internet research, and coordinated 
survey research. 

PROFESSIONAL EXPERIENCE 

.Recent Di,\parity Studiel' 
·'rin;ii~ro@,:~taltiicom : 

, , Massachusetts Department of Transportation. l\/lr. Negoro performed 
database cleaning and conducted extensive internet research. He also 

coordinated and managed ethnicity and gender, availability, and prime and sub expenditure surveys. 

Jacksonville Transportation Aut~orlty, Florida. Mr. Negoro cleaned and entered data. 

llllnols Department of Transportation District 4. Mr. Negoro coordinates data collection and receipt of data from the 
agency. 

Los Angeles County Metropolltl!ln Transportation Authority, Callfornla. Mr. Negoro standardized data to Mason TIiiman 
format in preparation for analysts in database. 

Dallas Area Rapid Transit DlsPl;lrlty Study Update 2012, Texas. Mr. Negoro identified avallablllty sources of available, 
willing, and able businesses. 

Metropolitan St. Louis Sewer District Employment Study, Missouri. Mr. Negoro performed database cleaning, 
conducted extensive Internet re~earch, and coordinated survey research. 

Miami-Dade County, Florida. Mr. Negoro cleaned and entered data. He also conducted internet research of available 
businesses In the market area. 

Mr. Negoro 't,· Ad,litionttl Disparity Study Experience: 
Broward County School Board, Florida 
Calffornla High-Speed Rail Authority 
City of Berkeley Management & Review, California 
City of Cincinnati, Ohio 
City of Fort Wayne, Indiana 
City of Jacksonville, Florida 
City of St. Louis, Missouri 
Duval County Public Schools, Florida 
Illinois Department of Transportjltion Update Study 
Jacksonvllle Electric Authority, Florida 
Jacksonville Port Authority, Flori,:ta 
Massachusetts Bay Transit Auth~rity 
Massachusetts Port Authority 
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L.B. LIMITED & ASSOCIATES, INC. 
STRATEGIC PUBLIC RELATIONS 

BRUCE N. LEWIS 
FOUNDER, PRESIDENT, CHIEF EXECUTIVE OFFICER AND TREASURER 

Mr. Bruce N. Lewis, founded L B Limited & Associates, Inc. in October, 1990. Responsible for all 
business strategic planning oversight activities, strategic relationship development, new 
business development, public relations practitioner responsible for client/corporate image 
development, press briefings, proposal preparation, editing, advertisement, and Sr. project 
management responsible for all public relations, public involvement, outreach and community 
relations projects among others. 

Previous Experience includes: R&D,Chemical Design Engineer (semiconductors) for Fortune 
500 corporations Including Honeywell, Digital Equipment Corporation, RCA, General Electric 
(GE) and Senior R&D Project Engineer for Intel. Commercial Package Design Engineer, 
Commodore Computer Corporation. Also, served as Sr. R&D Process Engineer for MCE, Solid 
State Semiconductors, Inc. and BIOMET 3i a leader in the oral reconstruction market (dental 
implants). 

Education - Graduate of the University of Minnesota BSEE, Specialized in Chemical Design 
Engineering Design, Minor - Business Administration (1976). Continuing Education - Palm 
Beach State College, Commercial Graphic Design, Advertising Graphics I, II & Ill and Advanced 
Motion Computer Graphics (1991 - 1993). 

Civic/Social Activities - City of West Palm Beach, Downtown Development Authority Board 
Chairman (2001-2013), Chairman - Black Chamber of Commerce of Palm Beach County 
(2011 - present), City of West Palm Beach Working Waterfront Committee Chair (2009 - 2011 ), 
Chairman - City of West Palm Beach CRA Advisory Board (2006 - 2008), Graduate -
Leadership Palm Beach County, Class of 1997, Member - Board of Directors, Executive Board, 
2005/2006 Campaign Chair, Co-Chair of Improving Futures for Children and Families 
Committee - United Way of Palm Beach County (1998 - 2011 ), Member of the M/WBE Advisory 
Committee appointed by the Palm Beach County Board of Commissioners (1990 -1992), 
Corporate Board of Directors and Executive Board - Boys and Girls Club of Palm Beach County 
(1995 - 2001), Chair Public Relations Committee, SunFest lnc.(1996- 2004), Advisory 
Committee Member - Palm Beach County World Trade Center (1992 - 1994). 
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L.B. LIMITED & ASSOCIATES, INC. 
STRATEGIC PUBLIC RELATIONS 

Lorraine M. Smith 

Objective: 
To secure a position with an established organi.2.ation where I can maximize my range of program development 
along with my interpersonal skills and contribute a strong administrative and customer service experience 

Professional Profile 
• Highly effective written and verbal communicator with an ability to build rapport with individuals from all 

cultural and socioeconomic backgrounds 
• Motivated and experienced team player who thrives on collaboration with team members planning 

projects, presenting innovative ideas and facilitatitig projects 
• Proven ability to manage multiple priorities with problem solving abilities and result oriented goals 

Executive AdmJnistrative Assistant & Project Manager-1997 - Present 
• Provides high level of administrative and project coordination support to the President/CEO 
• Conducts research and composes, proofed and edited text for business and marketing collaterals 
• Manages installation of intemaVextemal communications equipment and office inventory to ensure overall 

business operation 
• Establishes, maintains, and updates files, database, records, documents and internal reports 
• Assists with marketing, brand image, proposal preparation, monthly reports and project coordination 
• Coordinates all Project communications 

The Raymond F. Kravls Center for the Performing Arts - Education Associate 1994 -1997 
• Coordinated and facilitated the S*T"' A *R Series program, ArtScholars program, Royal Palm School 

Project, Education Recognition Night and the Arts Ambassador program 
• Conceptualized, developed and facilitated new programs such as; the Student Arts Enrichment Task Force, 

the Latin Cultural Celebration, The Broadway Showcas1a: Project and Gospel Kids Jubilee 
• Managed school reservations, bussing issues and addressed student/teacher needs 
• Program coordinator for students with special needs and disabilities 
• Managed purchase orders, check requisitions, petty cash, reconciled expenses and generated Petty Cash 

Reports for Education Department 
• Reviewed and drafted press releases, articles and promotions for Student Arts Enrichment Task Force 

special events and workshops 
• Documented Student Task Force special events by creating a video library 
• Volunteer Coordinator for Education Department 
• Recorded minutes for the Education and Community Relations Committee meetings 

The Historical Society of Palm Beach County-Office Manager 1990 -1994 
• · Responsible for overall operation of administrative office 
• Managed database, membership database and membership support 
• Managed purchases, installations and oversaw office supply inventory 
• Drafted press releases and updates regarding upcoming special events 
• Assisted Executive Director with lectures and special fundraising events 
• Recorded minutes for Historical Society Board of Governors, Foundation Board and Executive Committee 

meetings 
• Recruited and coordinated volunteers for special events, office duties and research 



Education 
University of Minnesota, College of Liberal Arts, Minneapolis, MN-Studio Art & Theatre Major 
Prealpina, Institute des Jeunes Filles, Chexbres, Suisse 

Activities/ Awards 
Junior Orange Bowl- 4 year volunteer, Service Award recipient Junior Orange Bowl Sports Disability World Games 
SunFest-10 year volunteer in Media Headquarters and Operations Dispatch 
Education Recognition Award 2003- presented by Dillon Country Day School 

Skills 
Intermediate Spanish-speak, read and write 
Proofreading, Editing, Content Writing 
Working knowledge of Microsoft Office, Excel, Outlook, Caretinium Medical Programs 
Legal Office Administration-Corporate, Criminal and Entertainment - Miami, FL 10 years 



• Resumes of all staff participants 

SHAUN M. DA VIS, CPA 
Partner 

Professional Experience 

Shaun is the Managing Partner of S. Davis & Associates, P.A. He has over twenty-six years of 
public accounting experience, including serving in his fonner position as Audit Manager with 
Ernst & Young. Shaun has attained pertinent experience in financial statement audits, single 
audits, and· special services engagements in the governmental industry. Shaun has over twenty 
years of experience in auditing and consulting engagements for not-for-profit and governmental 
clients. 

Education and Licensing 

Graduate of Florida State University with a Bachelor of Arts degree in Accounting 
CPA licensed to practice in Florida 

Selected Current and Former Governmental Engagements 

• City of Rivera Beach 
• City of Rivera Beach Community Redevelopment Agency 
• City of Lauderhill 
• City of Hollywood 
• City of North Miami 
• City of Fort Lauderdale 
• City of South Bay 
• Palm Beach District School Board 
• School Board of Broward County 
• Miami-Dade Public Schools 
• Palm Beach County 
• Broward County 
• South Florida Regional Planning Council 
• South Broward Hospital District 

Professional and Business Affiliations 

• Past Board Member and Past Chairman, State of Florida Board of Accountancy 
• Board of Governors Member, Florida State University School of Business 
• Advisory Council Member, Florida State University School of Accounting 
• Member of the American Institute of Certified Public Accountants (AICPA) 
• Member of the Florida Institute of Certified Public Accountants (FICPA) 



Annette Lewis CPA, MBA, CGMA 
Manager 

Annette is the Finn's consulting manager and has over twenty (20) years of combined 
governmental and public accounting experience. Annette is responsible for all of the firm's 
consulting and attestation engagements not managed by the partners. Annette's career began as 
an Operations Analyst at the City of Miami. She later became the City's Financial Systems 
Administrator, CFO and Executive Director for the City of Miami CRA. She also served as the 
Assistant Finance Director then Director of the City of Homestead. In her transition to public 
accounting, Ms. Lewis has gained significant experience in providing consulting and accounting 
services. Annette has experience in attestation, accounting, tax and consulting services. 

Education and Licensing 
Graduate of Boston College with a Bachelor of Science degree in Accounting and an MBA from 
Florida International University 
CPA licensed to practice in Florida 

Selected Current and Former Governmental Engagements 

• City of Rivera Beach 
• City of Rivera Bea~h Comm~ty Redevelopment Agency 
• City of Lauderhill 
• City of Hollywood 
• City of North Miami 
• City of Fort Lauderdale 
• City of South Bay 
• School Board of Broward County 
• Broward County 
• South Florida Water Management District 
• South Florida Regional Planning Council 

Professional and Business Affiliations 

• Member of the American Institute of Certified Public Accountants (AICPA) 
• Member of the Florida Institute of Certified Public Accountants (FICPA) 
• Lifetime member of the National Association of Black MBAs 



PO Box30547 
Palm Beach Gardens, FL 33420 
surale@suralephillips.com 

Professional Exparlence 

President, Lead Consultant 
DECISION SUPPORT PARTNERS, INC. 

· Surale Phi/lips 

C: 406.600. 7537 
W: 561.328.3039 

2002-present 

Lead consultant to national client base of nonprofit organizations of varying budget sizes and discliplines in 
planning, market research, and program evaluation. Consulting team member with other national firms on 
community cultural needs assessment and planning projects. Conducts business development, manages 
operations, consultants, and networks and presents through national field service organizations. Founded 
company in 2002 in Bozeman, Montana and relocated during winter months to South Florida in 2013. 

Executive Director 2009-2011 
CLASSICS FOR KIDS FOUNDATION 

Executive director responsibilities for grant-making organization through turnaround phase and redesign of 
grant-making program to national school base. Board member 2008. 

Vice President for Research and Administration 
Research Director 
Administrative Director 
Administrative Assistant 
ARTSMARKET, INC. 

2000-2002 
1996-2000 
1991-1996 
1990-1991 

Designed and led all company research, participated in onsite consulting, report writing, project 
management, and business development. Managed staff of three. National client base. Started with 
company in Marion, Massachusetts and moved with company to Bozeman, Montana in 1996. 

Account Representative 
MASTERY EDUCATION 

1989-1990 

Managed accounts for educational publishing company in Watertown, Massachusetts 

Notable Training, Presentation, and Commissions 2002-2013 

Committee Member: Cultural & Aesthetic Grants, State of Montana 
Consulting Coach and Presenter, Americans for the Arts National Conventions 
Consulting Coach and Presenter, National Arts Marketing Project Conference 
National Field Assessment: Fund for Folk Culture 
Sum of the Arts: Greater Kansas City Community Foundation 
Workshops: Kentucky Arts Presenters, Midwest Council on Philanthropy, Pennsylvania Council for the Arts 
Diversity Summit Presenter: San Diego Commission on Cultural Affairs 
Panelist: Southeastern Council on Foundations 
Retreat: Westem States Folklore Society 

Education and Training 

B.A. in Art History with Arts Education Minor, University of Maryland 
Professional Certificates, SPSS, Inc. (Survey Design, Data Analysis, Text Analysis) 
Professional training, Scan/US GIS market mapping 

1986 
1998-2007 

Skills: Excel, Word, PowerPolnt, Adobe Acrobat, QulckBooka, SPSS, Inc., Scan/US, FlleMaker Pro, Qualltatlve 
Research, Quantitative Research 

Surale Phillips 

References available upon request 
Page 1 11/21/2013 



caren@carenhackman.com tl!lff 561,622,4884 !I.I 4305 Hickory Drive !t1 Palm Beach Gardens oo.11 FL iii 33418 

Experience In Visual communication, 
print and web design, creating ad 
campaigns, brochures and graphic 
Identity systems, Diverse c/lentele 
Including corporations, non-profit 
organizations and municipal/ties, 
Emphasis on client communication 
and budget, along with vigllance 
to deadlines guarantees client 
satisfaction. 

Additional experience as an Illustrator 
and exhibiting fine artist, 

Author of the book. Graphic Design 
Exposed. 

2003 - present: Graphic designer/principal, Caren Hackman, Inc. 

1995 - 2003: Graphic designer/principal, XL Capital Corp, 

1988 - 1995: Adjunct art program dlrectoi; 
City of Palm Beach Gardens, FL 

1984- 1988: Graphic and Industrial designer, project manager. 
American Leather Industries, West Palm Beach, FL 

1982 - 1984: Graphic and Industrial designer, Grimes Galley 
Products/Midland Ross. Delray Beach, FL 

1980 - 1982: Graphic and Industrial designer. Tumi Luggage, 
Plainfield. NJ 

1979 - 1980: Industrial designer, Pulos Design Associates, 
Syracuse, NY 

1980: BID (Bachelor of Industrial Design), Syracuse University 



Calonie Marie Kelli Gray 

Work Address 
Q-Q Research Consultants 
990 Biscayne Boulevard, Office #503 
Miami, FL 33132 
(305) 999-7772 ofc 
c.gra,y@(I(ltesearchconsultants.com 

EDUCATION 

2003-2009 

Curriculum Vita 

Doctor of Philosophy Degruo (Ufa-Span Developmental Psychology) 

Currently matriculating 

Grad11ate Certificate in Epidemiology/ Biostatistics 

2003-2006 
Master of Science Degree (Counseling Psychology) 

1997-2001 

Home Address 
8103SW 22nd Court 
Fort Lauderdale, FL 33324 
(305) 389-0126 cell 
calonie.gray1@fiu.edu 

Florida International University 

Florida International University 

Florida International University 

Bachelor of Arts Degree (Psychology mcyor/ Spanish minor) University of Tennessee at Chattanooga 

RESEARCH EXPERIENCE -----------------------~---------
August 2011-present 
Research Affiliate 
Challenging Racism and Empowering Commwtlties through Ethnocultural Research (CRECER) 
University of Miami; Miami, FL 
Duties: Responsible for leading manuscript development for three papers for publication and for providing 
consultation on research activities and protocols. Provide mentorshlp for doctoral students. 

May 2010-present 
Partner 
Q-Q Research Consultants, LLC 
Miami, FL 
Duties: -Responsible for securing and maintaining clientele for research projects and program evaluations. 
Lead and manage all research and evaluation efforts, including managing client relationships, leading project 
teams, overseeing the development of products on time and within budget, and the preparation of reports 
and manuscripts for dissemination. Liaises between company and professional subcontractors. 

September 2008-August 2011 
Research Analyst 
Children's Services Council of Broward County 
Fort Lauderdale, FL 
Duties: Completed data analysis for county-funded programs in many areas of youth development. Provided 
technical assistance with data entry and outcome measurement for commwtlty providers. Assisted with 
programmatic monitoring visits for funded community providers. Compiled results from data. analyses for all 
reporting, including reports for county governmental officials, stakeholders, community providers, and 
community at large. Assisted in the development of Request for Proposals (RFP). 



June 2007 -December 2008 
Program Coordinator 
G11ided IntmJontion for &al Life Skills (GIRLS) Project 
(Marilyn Montgomery, Ph.D., Principal Investigator) 
Community-Based Intervention Research Group (C-BIRG) 
Florida International University; Miami, FL 
Duties: Oversaw project operations for an NIAAA funded study. Directly supervised Evaluation Specialists 
and Therapists and conducted weekly supervision meetings with staff. Was responsible for maintaining 
compliance with study protocol, including adverse event reporting, annual IRB renewal, and NIH progress 
reports. Was responsible for quality control and orgrutlzation of all data. Coordinated participant recruitment 
and assignment of participant cases to staff. Was responsible for maintaining study budget. Maintained and 
submitted weekly and monthly reports. Assisted in training of all new staff in compliance with protocols. 

January 2005-J une 2007 
Evaluation Specialist 
Guided AtkJkscent Problem Solving (GAP SJ Project 
(Eric Wagner, Ph.D., Principal Investigator) 
Community-Based Intervention Research Group (C~BIRG) 
Florida International University; Mia.mi, FL 
Duties: Recruited participants for research studies. Screened all potential candidates. Administered 
structured assessments to all participants. Assessed for suicidality when appropriate. Was responsible for 
organizing all data and completing participant file. Scheduled follow-up assessments for all participants. 
Entered data using SPSS. 

September 2003-September 2006 
Research Assistant 
BSFI' and Women and Tra11111a 
Gose Szapocznik, Ph.D. (BSFI) and Denise Hien, Ph.D. (Women and Trauma) Principal Investigators) 
The Clinical Trials Network (CTN) 
University of Miami and Village South, Inc.; Miami, FL 
Duties: Recruited participants for two national research studies. Screened all potential candidates. Administered 
structured assessments to all participants. Was responsible for organizing all data and submitting it to data management 
in a timely manner. Randomized all participants in compliance with protocols. Scheduled follow-up assessments for all 
participants. Administered biological measures. Maintained and submitted weekly and monthly reports. Assisted in 
training and certifying all new staff persons in compliance with protocols. 

December 2001-July 2002 
Lead Research Assistant 
The Memphis Health Project (MHP) 
(Leslie A. Robinson, Ph.D., Principal Investigator) 
The University of Memphis; Memphis, TN 
Duties: Administered detailed research survey to participants. Utilized specialized tracking methods to locate 
difficult-to-reach participants. Generated monthly statistical report of participant information. Committed 
an average of 15 hours weekly to project. 



PROFESSIONAL SERVICE 

2011 
Grant Reviewer 
Broward County 

2011 
Grant Reviewer 
City of Hallandale, FL 

2009 
Reviewer 
]ournai of Adolescent Health 

2009 
Grant Reviewer 
Florida Department of Education 

2005-2007 
Editor 
Cheers!, biannual departmental newsletter for Psychology Department at Florida International University 

March 2004-March 2005 
Graduate Student Association Representative 
Developmental Mental Health Association (DMHA) at Florida International University 

February 2005 
Volunteer 
Conference on Emerging Adulthood and Society for the Research on Identity Formation in Miami, FL 

August 2000-May 2001 
Chief Editor 
Modem P.rychoiogical Sttlmes (MPS), an undergraduate peer-reviewed journal 
University of Tennessee at Chattanooga; Chattanooga, TN 

CLINICAL WORK EXPERIENCE 

September 2001-January 2003 
Adult Continuous Treatment Team Case Manager 
Whitehaven Southwest Mental Health Center; Memphis, TN 

SELECTED HONORS AND AWARDS RECEIVED 

Emerging Scholars Interdisciplinary Network, University of MI - $5000 (2010) 

Critical Issues in Latino Mental Health Conference Award Recipient - $1300 (2010) 

Independent Research Grant, Children's Services Council of Broward County - $10,000 (2009) 

Receipt of the National Hispanic Science Network Summer Training Institute Fellowship - $2500 (2008) 

Recipient of the McKnight Doctoral Fellowship for Doctorate Studies; (2004-2008) 

Latino Drug Abuse Research Center Training Scholarship - $6000 (2007) 

SMEP Minority Fellowships for KU Summer Statistical Institute - $425 (2007) 



Trainee Travel Award, Florida Education Fund, KU Summer Statistical Institute - $350 (2007) 

Trainee Travel Award, Society of Multivariate Experimental Psychology (SMEP, Minority student conference) 
- $1000 (2006 & 2007) 

Trainee Travel Award, Florida Education Fund; Black Graduate Conference in Psychology - $500 (2006) 

Trainee Travel Award, Graduate Student Association ofFIU - $500 (2006) 

CONFERENCE PRESENTATIONS 

Gray, C. M. K., Williams, S. & Sagon, B. (2010,June). Ethnicity, culture, and child maltrBalmont. Whm an we now? 
Paper symposium presented at annual conference for the American Psychological Association, San 
Diego, CA. 

Montgomery, M. J ., Gray, C. M. K., & Menard, L. (2009, November). GIRU": Guided intervention for nal life 
skills for s11bstanco-using gi.rls. Paper presented at annual conference for the Florida Counseling 
Association, Miami, FL. 

Gray, C. M. K., Montgomery, M. J., Rodriguez, A. M. & Wagner, E. F. (2008,July). Maltreatment and alcohol 
and other dmg use in adolescent gi.rls. Poster presented at annual conference for the Research Society on 
Alcoholism, Washington D.C. 

Montgomery, M.J., Gray, C. M. K., Rodriguez,A .M. & Wagner, E. F. (2008,July). Fami/y-rBlated trigg,ersfor 
gi.rls' AOD 1m: An ana!Jsis ef sossion transcripts. Poster presented at annual conference for the Research 
Society on Alcoholism, Washington D.C. 

Oshri, A., Tubman,]. G., Mira, L., & Gray, C. M. K. (2008, March). Sensation Seeking, Condom Use Se!f-Effic«fY 
and Sexual Risk Behavior Among AOD Using Adolescents: A Moderating R.elationship. Poster presented at 
the annual conference for th~ Society for Research on Adolescence, Chicago, IL. 

Des Rosiers, S. E., Gray, C. M. K., Surace, F. I., & Tubman, J. G. (2008, March). Integrating Person-Centored and 
Variable-Centered Frameworks: An Evaluation ef S ex-&lat4d Alcohol Expectancies Among Adolescents. Poster 
presented at the annual conference for the Society for Research on Adolescence, Chicago, IL. 

Pienkowski, M., Gray, C. M. K., Hernandez, I., Sangiovanni, P., Alonso, A. Carter, R. & Silvetman, W.K. 
(2008, March). Overd«e for a reconceptualization ef the test anxiety construct in elementary schools: A new approach 
to identi.fjing children at risk for anxiety disorders. Poster presented at the annual conference of Anxiety 
Disorders Association of America, Savannah, GA. 

Gray, C. M. K., Montgomery, M. J., & Wagner, E. F. (2007, August). Fami!J.rystem and adolescent substance abuse 
treatment: An SEM approach. Poster presented at annual conference for the American Psychological 
Association, San Francisco, CA. 

Gray, C. M. K., & Montgomery, M. J. (2007, February). Arsossing victimiz.ation in romantic relationships among 
emerging adults: Use of the timeline followback method. Poster presented at the annual conference fo-r 
Emerging Adulthood, Tucson, AZ. 

Gray, C. M. K., Montgomery, M. J. & Wagner, E. F. (2006,June). TheQuali!)! of the Paront-child relationship and 
Jamify treatmont for adolescent substance abuse. Paper presented at the annual conference for the Black 
Graduate Student in Psychology Conference, Lafayette, IN. 

Gray, C. M. K., Montgomery, M. J., Wagner, E. F., Gil, A.G. (2006, March). The influonce of familial factors on 
session attendance in famify treatment for adolescent substance use. Poster presented at the biennial conference 
of the Society for Research on Adolescence, San Francisco, CA. 

Rodriguez, M. Collado, A., Gray, C. M. K., Montgomery, M. J. (2005, February). The utility of tho "timeiine 
Jollowback" method far collecting information about partner vioknce. Poster presented at the annual conference 
of The Association for Women in Psychology, Tampa, FL. · 



PEER-REVIEWED PUBLICATIONS 

Gray, C. M. K, Carter, R., & Silverman, W. K (2011). Anxiety symptoms in African .American children: 
Relations with ethnic pride, anxiety sensitivity, and parenting. Journal of Child and Fami/y Studies, 20, 
205-213. 

Gi:ay, C. M. K. (2010). [Review of the book Smooth sailing or stormy waters? Fami!J transition.r through adolescence 
and their implications far practice and polifJ]. Journal of Adolescent &search, 25, 494-496. 

Gi:ay, C. M. K., & Montgomery, M J. Links between Alcohol and Other Dn1g Problems and Maltreatment among 
Adolescent Girls: Perceiued Discrimination, Ethnic Identity, and Ethnic Orientation as Moderators. Manuscript 
accepted for publication in ChildAbme and Neglect. 

Gray, C. M. K., & Montgomery, M. J. Adokscent girls and fami/y-related motivations for alcohol and other drug (A.OD) 
me: In theiro'Jl/1l 'JIIOrds. Manuscript under review. 

TECHNICAL AND EVALUATION REPORTS 

Q-Q Research Consultants. (2012). Interim fuport Preliminary Data Findings far Project SUCCESS and Teen 
Outreach Program. 

Q-Q Research Consultants. (2011). 21" Century Community Learning Centers 2010-2011 Summative Evaluation 
&port, Florida Intornational Academy. Retrieved from 
http:/ /florida21 s tcclc.comh:eports / download/Summatiye%20Evaluation%20Report%20-%202010-2011 %20-
%20Florida%20I11ternatio11al%20Academy%20(13J-1 PCC1 ).pdf 

Q-Q Research Consultants. (2010). Martin County Co111111unity Health Assessment. Retrieved from 
http://www.marthlcountyhealth.com/Documcnts/.MCCorrununityHealth A;;scssmentFINAL.pd f 

COURSES TAUGHT 

Psychology of Adolescence 

Research Methods in Psychology 

Cross-Cultural Issues in Counseling 

PROFESSIONAL MEMBERSHIPS 

American Psychological Association (APA) 

Division 43 of American Psychological Association-Family Psychology 

Society for the Study of Social Problems (SSSP) 

Association of Black Psychologists (ABPsi) 

COMPUTER SKILLS 

Proficient in the use of the Microsoft Office Suite and AMELIA, AMOS, MPlus, SPSS, and STAT A 
statistical software packages. 

LANGUAGES 

Fluent in English (written and spoken). Intermediate proficiency in Spanish (written and spoken). 



APPENDIX a - LEGAL 
DOCUIVIENTS 

A. LEQAL ANALYSIS 

Two United States Supreme Court decisions, City of Richmond v. J.A. Croson Co. 

(Croson)2° and Adarand v. Pena (Adarand),21 are the cases which have established the 

legal framework for affirmative action contracting programs. These federal cases and 

their progeny define the legal framework for a constitutionally sound race-based 

contracting program. 

Croson, decided in 1989, addressed locally funded contracting programs and established 

an evidentiary standard for a constitutionally sound race-based program. Post-Croson, 

this standard was applied to federally funded Disadvantaged Business Enterprise (DBE) 

programs.22 The Court ruled in Croson that programs employing racial classifications 

would be subject to "strict scrutiny," the highest legal standard.23 Broad notions of equity 

or general allegations of historical and societal discrimination against minorities fail to 

meet the requirements of strict scrutiny. State and local governments, as set forth in 

Croson, may adopt race-conscious programs only as a remedy for identified statistical 

2'l City o/Richmondv. J.A. Croson Co., 488 U.S. 469 (1989). 

21 AdarandConstructors, Inc. v. Pena, 515 U.S. 200 (1995). 

22 Id. 

n 488 U.S. at 493. 
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findings of discrimination. The remedy must impose a minimal burden upon unprotected 

classes. 

A. .,,,,. 111111 Local Rw and a.,,_, IIIINtl ,.,,,,,,_,,. 

• Standard of Review for Race-Based Remedies 

The standard of review represents the m~asure by which a court evaluates whether a 

particular legal claim meets a certain statµte, rule, or precedent. In Croson, the United 

States Supreme Court set the standard of review for determining when a race-conscious 

contracting program meets constitutional muster. The Supreme Court affirmed in Croson 

that pursuant to the Fourteenth Amendment, the proper standard of review for state and 

local MBE programs, which are necessarijy race-based, is strict scrutiny .24 Specifically, 

the government must show that the cla~sification is narrowly tailored to achieve a 

compelling state interest.25 The Court reeiognized that a state or local entity may take 

action in the form of an MBE program to rectify the effects of identified, systemic racial 

discrimination within its jurisdiction.26 Justice O'Connor, speaking for the majority, 

articulated various methods of demonstratj.ng discrimination, setting forth guidelines for 

crafting MBE programs so that they are ~'narrowly tailored" to address systemic racial 

discrimination. 27 

24 Croson, 488 U.S. at 493-95. 

2
' Id. at 484-86. 

" Id. at 509. 

21 Id. at S0l-502. Cases involving education and employment frequently refer to the principal concepts applicable to the use of race 
in government contracting: compelling interest and narrowly tailored remedies. The Supreme Court in Croson and subsequent 
cases provides fairly detailed guidance on how those conc~ts are to be treated in contracting. In education and employment, the 
concepts are not explicated to nearly the same extent. Ther~fore, references in those cases to "compelling governmental interest" 
and "narrow tailoring," for purposes of contracting, are ~ntially generic and of little value in determining the appropriate 
methodology for disparity studies. 
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• Standard of Review for Gender-Based Remedies 

Since Croson, the Supreme Court has remained silent with respect to the appropriate 

standard of review for Woman-owned Business Enterprise (WBE) programs. In other 

contexts, however, the Supreme Court has ruled that gender classifications are not subject 

to the rigorous strict scrutiny standard applied to racial classifications. Instead, gender 

classifications are subject only to an "intennediate'' level of review, regardless of which 

gender is favored. 

• Compelling Interest 

The compelling interest prong of the strict scrutiny standard requires that a government 

entity present a strong basis in evidence to remedy identified racial discrimination. The 

government must show that the remedial measure is narrowly tailored to achieve a 

compelling state interest.28 The Supreme Court recognized that a government's attempt to 

rectify the effects of identified, systemic racial discrimination within its jurisdiction is 

sufficient compelling interest to enact race-conscious remedial measures.29 A 

governmental entity can satisfy the compelling interest requirement by "remedying the 

effects of past or present racial discrimination. 1130 

• Narrow Tailoring for Minority Business Enterprises 

The legal standard for the Croson requirement that a race-conscious remedy be "narrowly 

tailored" consists of the following: (1) the necessity of the policy and the efficacy as a 

28 Croson, 488 U.S at 493. 

19 Id at 509. 

30 Shaw~- Hunt, 517 U.S. 899, 909(1996). 
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relationship between the numerical goal and the percentage of minority group members 

in the relevant geographic market area; (2) the flexibility of the policy, including the 

provision of waivers if the goal cannot be met; and (3) the burden of the policy on 

innocent third parties.31 

• . Narrow Tailoring for Women Business Enterprises 

In 2010, the Fourth Circuit considered whether the statutory scheme for an M/WBE 

Program as it relates to WBEs met the narrowly tailored standard.32 In HB. Rowe 

Company v. Tippett, the evidence demonstrated that the North Carolina Department of 

Transportation's prime contractors "substantially over-utilized" WBEs on public road 

construction projects.33 Although WBEs were over-utilized, they were included in the 

gender-conscious goals based on anecdotal and private sector evidence. However, the 

circuit court determined that the private sector evidence did not provide "exceedingly 

persuasive justification" for gender-based remedies. 34 

• . Croson Evidentiary Framework 

Government entities considering race in public contracting programs must construct a 

strong evidentiary framework to stave off legal challenges, and to ensure that the adopted 

MBE program complies with the requirements of the Equal Protection Clause of the U.S. 

Constitution. The framework must comply with the stringent requirements of the strict 

scrutiny standard. Accordingly, there must be a strong basis in evidence, and the race-

11 Northern Contracting, 473 F .3d at 715. In 200S, IDOT successfully defended Its DBE Program's compelling ioterust and narrow 
tailoring methodology in the constitutional challenge filed in the U.S. Federal District Court in Northem Contracting." In this 
case, the Seventh Circuit Court of Appeals detennined that tho statistical and anecdotal evidence was sufficient to satisfy the strict 
scrutiny standlll'd and to justify IDOT's overall DBE goals. 

12 H.B. Rowe Co. v. Tippett, 61S F.3d 233 (4th Cir. 2010), 

" Id at 255. 

14 Id. at 255. (citing United Slaten. Virginia, 518 U.S. SIS, S31 (1996)). 
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conscious remedy must be "narrowly tailored," as set forth in Croson. A summary of the 

appropriate types of evidence to satisfy the first element of the Croson standard follows. 

• Active and Passive Participation 

Croson requires that a state or local entity seeking to adopt an MBE program must have 

perpetrated the discrimination to be remedied by the program.35 However, the entity need 

not be an active perpetrator of such discrimination, as reflected in the prime contracts 

awarded. Passive participation, through the awards made by the prime contractors, will 

satisfy this part of the Court's strict scrutiny review.36 

• Systemic Disci-iminatory Exclusion 

Croson clearly established that an entity enacting a business affirmative action program 

must demonstrate identified systemic discriminatory exclusion on the basis of race or any 

other illegitimate criteria (arguably gender).37 Thus, it is essential to demonstrate a 

pattern and practice of such discriminatory exclusion in the relevant market area.38 Using 

appropriate evidence of the entity's active or passive participation in the discrimination, 

,s Croson,488 U.S. at 548. 

36 Id. at 509. 

" Rowe, 615 F.3d at 233; see also, Monterey Mech. 11. Wilaon, 125 F.3d 702 (9th Cir. 1997). The Fifth Circuit Court in W.H. Scoll 
Construction Co. 11. City of Jackson, 199 F.3d 206 (Sth Cir. 1999), found that the City's MBE program was tmconstitutional for 
construction contracts because minority participation goals were arbitrarily set and not based on any objective dats. Moreover, the 
Court noted that had the City implemented the recommendations from the disparity study it commissioned, the MBE program 
may have withstood judicial scrutiny (the City was not satisfied with the study and chose not to adopt its conclusions). Id. at 210. 
"Had the City adopted particularized findings of discrimination within its various agencies and set participation goals for each 
accordingly, our outcome today might be different. Absent such evidence in the City's construction induslry, however, the City 
laclcs the factual predicates required under the Equal Protection Clause to support the Department's 15% DBE participation goal." 
Id. at 218. 

In 1996, Houston Melro had adopted a study done for the City of Houston in which the statistics were limited to aggregate figures 
that showed Income disparity between groups, without making any connection between thOBe statistics and the City's contracting 
policies. The disadvantages cited, which M/WBEs faced in contructing with the City, also applied to small businesses. Under 
Croson, that would have poimd to race-neutral remedies. The additional data on which Houston Metro relied were even less 
availing. Its own expert contended that the ratio of lawsuits involving private discrimination to total lawsuits and ratio of unskilled 
African Americans' wages to unskilied Caucasians' wages established that the correlation with iow rates of African American 
self-employment was due to discrimination. Even assuming that nexus, there is nothing in Croson that accepts a low number of 
MBE businessfonnalions as a basis for a race-conscious remedy. 

38 Croson, 488 U.S. at 509. 

Mason Tll/maJi Assoelata, Lid. A1'gust :ZOU 
Pabtt Beach CofUIO' Disparity Study 108 · 

·1 



the showing of discriminatory exclusion must cover each racial group to which a remedy 

would apply. 39 Mere statistics or broad assertions of purely societal discrimination will 

not suffice to support a race or gender-conscious program. 

Croson enumerates several ways an entity may establish the requisite factual predicate. 

First, a significant statistical disparity between the number of qualified minority 

contractors willing and able to perform a particular service, and the number of such 

contractors actually engaged by an entity-or by the entity's prime contractors-may 

support an inference of discriminatory exclusion.40 In other words, when the relevant 

statistical pool is used, a showing of gross statistical disparity alone "may constitute 

prima facie proof of a pattern or practice of discrimination. ,,4 i 

The Croson Court made clear that both prime contract and subcontract data were 

relevant. The Court observed that "[w]ithout any information on minority participation in 

subcontracting, it is quite simply impossible to evaluate overall minority representation in 

the city's construction expenditures.''42 Subcontracting data is also an important means by 

which to assess suggested future remedial actions. Since th~ decision makers are different 

for awarding prime contracts and subcontracts, the remedi~s for discrimination identified 

at a prime contractor versus subcontractor level may also bQ different. 

19 Croson, 488 U.S at 506. As the Court said in Croson, "[t]he random inclusion of Jllcial IIIOIIPS that, as a p_ractical matter, may 
never have suffered from discrimination in the construction industry in Richmond suggests that perhaps the cify's purpose was not 
in met to remedy past discrimination." See, N. Shore Concrete & Assoc. v. City of N. Y., 1998 U.S. Dist LE;acrs 6785 (B.D.N.Y. 
Apr. 12, 1998), which rejected the inclusion of Native Americans and Alaskan Natlv~ in the City's program, i:iting Croson. 

40 Id at 509. 

41 Id. at 501 (citing Hazelwood Sch. Di8t. v. United States, 433 U.S. 299, 307-308 (1971)). 

l\ 42 Id at 502-503. 
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Second, "evidence of a pattern of individual discriminatory acts can, if supported by 

appropriate statistical proof, lend support to a local government's determination that 

broader remedial relief is justified.',43 Thus, if an entity has statistical evidence that non

minority contractors are systematically excluding minority businesses from 

subcontracting opportunities, it may act to end the discriminatory exclusion.44 Once an 

inference of discriminatory exclusion arises, the entity may act to dismantle the closed 

business system. 

In Coral Construction, the Ninth Circuit Court of Appeals further elaborated upon the 

type of evidence needed to establish the factual predicate that justifies a ra~-conscious 

remedy. The court held that both statistical and anecdotal evidence should be relied upon 

in establishing systemic discriminatory exclusion in the relevant marketplace as the 

factual predicate for an MBE program.45 The court explained that statistical evidence 

alone often does not account for the complex factors and motivations guiding contracting 

decisions, many of which may be entirely race-neutral.46 

Likewise, anecdotal evidence alone is unlikely to establish a systemic pattern of 

discrimination.47 Nonetheless, anecdotal evidence remains important because the 

43 Croaon, 488 U.S. at 509 . 

.. Id. 

45 Coral Construction Co, v. King Cnty., 941 F.2d 910,919 (9th Cir. 1991). 

% Id.at919. 

47 Id 
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individuals who testify about their personal experiences bring ''the cold numbers 

convincingly to life.',48 

• Anecdotal Evidence 

In Croson, Justice O'Connor opined that "evidence of a pattern of individual 

discriminatory acts can, if supported by appropriate statistical proof, lend support to a 

local government's determination that broader remedial relief is justified."49 Persuasive 

statistical data combined with one-on-one anecdotal evidence can adequately establish a 

compelling governmental interest to justify an affirmative action program.50 However, if 

the disparity findings determine a lack of statistically significant disparity for a specific 

ethnic or gender group, anecdotal evidence cannot be proffered as justification for race or 

gender conscious remedial measures.51 

Anecdotal evidence should be gathered to determine how minority contractors are 

systematically being excluded from contracting opportunities in the relevant market area. 

Remedial measures fall along a sliding scale determined by their intrusiveness on non

targeted groups. At one end of the spectrum are race-neutral measures and policies, such 

as 'outreach to the M/WBE community, which are accessible to all segments of the 

business community regardless of race. They are not intrusive and, in fact, require no 

evidence of discrimination before implementation. Conversely, race-conscious measures, 

48 Coral Constroction, 941 F.2d at 919 (quoting /n,'/ Brotherhood a/Teamsters v. United States, 431 U.S. 324, 339 (19TT)). 

49 Croson, 488 U.S. at 509. The Court specifically cited Teamsters, 431 U.S. at 338, 

•
0 Northern Contracting, 473 F.3d at 715. 

51 Rowe, 615 F.3d at 233. 
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such as set-asides, fall at the other end of the spectrum and require a larger amount of 

evidence.52 

Given that neither Croson nor its progeny identifies the circumstances under which 

anecdotal evidence alone will carry the day, it is not surprising that none of these cases 

explicate bright line rules specifying the quantity of anecdotal evidence needed to support 

a race-conscious remedy. However, the foregoing cases and others provide some 

guidance by implication. 

Philadelphia makes clear that 14 anecdotal accounts will not suffice.53 While the matter 

is not free of countervailing considerations, 57 accounts, many of which appeared to be 

of the type referenced above, were insufficient to justify the program in Coral 

Construction. 54 The number of anecdotal accounts relied upon by the district court in 

approving Denver's M/WBE program in Concrete Works I is unclear, but by one count 

the number might have exceeded 139.55 It is, of course, a matter of speculation as to how 

51 Cf. Auoctated Gen. Contractors of Cal., Inc. v. Coal.for Econ. Equity, 950 F.2d 1401, 1417-18 (in finding that an ordinance 
providing for bid preferences was narrowly tailored, the Ninth Circuit Slated that the program encompassed the required :flexibility 
end further stated that "the burdens of the bid preferences on those not entitled to them appear relatively light and well distributed 
... In addition, in contrast to remedial measures struck down in other cases, those bidding have no settled expectation of receiving 
a contract."). 

53 OJntractors Ass'n of Eastern Pa. v. City of Philadelphia, 6 F.3d 990, 1002-1003 (3rd Cir. 1993), on remand, 893 F.Supp. 419 
(E.D. Pa. 1995), affd, 91 F.3d 586 (3rd Cir. 1996). 

54 941 F.2d at 917. 

" See Concrete Wor~ of Colo. v. City & Cnty. of De11ver, 823 F.Supp. 821, 833-34 (D. Colo. 1993); rev'd on other grounds 
Concrete Wor~ fl, 36 F.3d 1513 (10th Cir. 1994). The Denver City Council enacted its M/WBE ordinance in 1990. The program 
was based on the results of public hearings held in 1983 and 1988 at which numerous people t.estified (approximat.ely 21 people 
and at least 49 people, re5pe<:tively), and on a disparity study performed in 1990. The disparity study consultant examined all this 
preexisting data, presumably including the anecdotal accounts from the 1983 and 1988 public hearings, as well as the results of its 
own interviews of 38 M/WBEs in the construction and design industries and representatives from 31 other firms, in preparing its 
recommendations. Id. Thus, short of analyzing the record in the case, it is not possible to determine a minimum number of 
accounts, because it is not possible to ascertain the number of consultant interviews and anecdotal acoounts that are recycled 
statements or statements from the same people. Assuming no overlap in accounts, however, and also asswning that the disparity 
study relied on prior interviews in addition to its own, the number ofM/WBEs interviewed in this case could be as high as 139, 
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many of these accounts were indispensable to the court's approval of the Denver M/WBE 

program. 

As noted above, the quantum of anecdotal evidence that a court would likely find 

acceptable may depend on the remedy in question. The remedies that are least 

burdensome to non-targeted groups would likely require a lesser degree of evidence. 

Those remedies which are more burdensome to the non-targeted groups would require a 

stronger factual basis, likely extending to verification. 

• Geographic Market 

Croson did not speak directly as to how the geographic market is to be determined. In , 

Coral Construction, the Court of Appeals held that "[a]n MBE program must limit its 

geographical scope to the boundaries of the enacting jurisdiction.'.56 Conversely, in 

Concrete Works II, the Tenth Circuit Court of Appeals specifically approved the Denver 

MSA as the appropriate market area since 80 percent of the construction contracts were 

awarded there. 57 

Read together, these cases support a definition of market area that is reasonable rather 

than dictated by a specific formula. Croson and its progeny did not provide a bright line 

rule for local market area, whose determination should be fact-based. An entity may limit 

consideration of evidence of discrimination within its own jurisdiction.58 Extra-

and, dcpendins on the number of new people heard by the Denver Department of Public Works in March 1988 (see Id. at 833), the 
number might have been even greater . 

.16 Coral Construetton, 941 F 2d at 925. 

51 Concrete Work.t II, 36 F.3d 1520. 

st Cons Corporation~. Hillsborough Cnty., 908 F.2d 908 (I Ith Cir. 1990);AssoctatedGen. Contractors, 950 F.2d at 1401. 
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jurisdictional evidence may be permitted when it is reasonably related to where the 

jurisdiction contracts.59 

• Current versus Historical Evidence 

In assessing the existence of identified discrimination through demonstration of a 

disparity between MBE utilization and availability, it may be important to examine 

disparity data both before and after the enactment of the current MBE program. This will 

be referred to as "pre-program" versus "post-program" data. 

As discussed above, Croson requires that an MBE program be "narrowly tailored" to 

remedy current evidence of discrimination.60 Thus, goals m1'st be set according to the 

evidence of disparity found. For example, if there is a current disparity between the 

percentage of an entity's utilization of Hispanic construqtion contractors and the 

availability of Hispanic construction contractors in that entity's marketplace, then that 

entity can set a goal to bridge that disparity. 

• Statistical .Evidence 

To determine whether statistical evidence is adequate to give rise to an inference of 

discrimination, courts have looked to the "disparity index," which consists of the 

percentage of minority or women contractor participation in local contracts divided by 

the percentage of minority or women contractor availability or composition in the 

59 There is a related question of which firms can participate in a remedial program. In Col'(Jl Construction, the Court held that the 
definition of''minority business" used in King County's MBE program was overinclusive. 941 F.2d at 925. The Court reasoned 
that the definition was overbroad because it included businesses other than those who were discriminated against in the King 
County business community. Id. The program would have allowed, for instance, particiJ)lltion by MBEs that had no prior contact 
with the County. Id. Hence, location wilhin the geographic area is not enough. Id. An M,BE had to have shown that it previously 
sought business, or is currently doing business, in the market area. Id. 

00 See Cro.,on, 488 U.S. at 509-10. 
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population of available firms in the local market area.61 Disparity indices have been 

found to be highly probative evidence of discrimination where they ensure that the 

"relevant statistical pool" of minority or women contractors is being considered. 

• Consideration of Race-Neutral Options 

A remedial program must address the source of the disadvantage faced by MB Es. If it is 

found that race discrimination places MBEs at a competitive disadvantage, an MBE 

program may seek to counteract the situation by providing MBEs with a 

counterbalancing advantage. 62 

However, a MBE program cannot stand if the sole barrier to minority or woman-owned 

business participation is a barrier that is faced by all new businesses, regardless of 

ownership.63 If the evidence demonstrates that the sole barrier to MBE participation is 

that MBEs disproportionately lack capital or cannot meet bonding requirements, then 

only a race-neutral program of financing for all small firms would be justified.64 In other 

words, if the barriers to minority participation are race-neutral, then the program must be 

race-neutral or contain race-neutral aspects. 

61 Eng'g Contractors A.ss'n of S. Fla. v. Metro. Dade Cno,., 943 F. Supp. 1546 (S.D. Fla. 1996), aff'd, 122 F.3d 895 (I Ith Cir. 
1997). Although the disparity index is a common category of statistical evidence considered, other types of statistical evidence 
have been taken into accowrt. In addition to looking e.t Dade County's contracting and subcontracting statistics, the district court 
considered marketplace data statistics (which looked at the relationship between the race, ethnicity, and gender of swveyed firm 
owners and the reported sales and receipts of those finns), the County's Wainwright study (which compared construction business 
ownership rates of M/WBEs to those of non-M/WBEs and analyzed disparities in personal income between M/WBE and non
M/WBE business owners), and the County's Brimmer Study (which focused only on African American-owned construction firms 
and looked at whether disparities existed when the sales and receipts of African American-owned construction finns in Dade 
Cowtty were compared with the sales and receipts of all Dade County construction firms). 

The court affinned the judgment that declared appellant's affinnative action plan for awarding county cons~ction contracts 
unconstitutional and enjoined the plan's operation because there was no statistical evidence of past discrimination, and appellant 
failed to comider race and ethnic-neutral alternatives to the plan. 

62 Cf Associated Gen. Contractors, 950 F.2d at 1417-18. 

&J Croson, 488 U.S. at 508. 

64 Id. at S07. 
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The requirement that race-neutral measures be considered does not mean that they must 

be exhausted before race-conscious remedies can be employed. The district court recently 

wrote in Hershel/ Gill Consulting Engineers, Inc. v. Miami-Dade County: 

The Supreme Court has recently explained that although "narrow tailoring 
does not require exhaustion of every conceivable race-neutral alternative" 
it "does require serious, good faith consideration of workable race-neutral 
alternatives that will achieve ... diversity(,]" Grutter, 123 S.Ct, at 2344, 
2345. The County has failed to show the necessity for the relief it has 
chosen, and the efficacy of alternative remedies has not been sufficiently 
explored.65 

If the barriers appear race-related but are not systemic, then the remedy should be aimed 

at the specific arena in which exclusion or disparate impact has been found. If the 

evidence shows that in addition to capital and bonding requirements, which are race

neutral, MBEs also face race discrimination in the awarding of contracts, then a race

conscious program will stand, so long as it also includes race-neutral measures to address 

the capital and bonding barriers.66 

The Ninth Circuit Court of Appeals in Coral Construction ruled _that there is no 

requirement that an entity exhaust every possible race-neutral alternative.67 Instead, an 

entity must make a serious, good-faith consideration of race-neutral measures in enacting 

an MBE program. Thus, in assessing MBE utilization it is imperative to examine barriers 

to MBE participation that. go beyond "small business problems." The impact on the 

., Hershel/ Gill Consulting Eng'r&, Inc. v. Miami-Dade C,uy., 333 F.Supp. 2d 130S, 1330 (S.D. Fla. 2004). 

66 Id. (upholding MBE program where it operated in conjunction with race-neutral measures aimed at assisting all small businesses). 

67 Coral Construction. 941 F.2d at 923. 
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distribution of contract programs that have been implemented to improve MBE 

utilization should also be measured.68 

8. El•,,.,,lh Dln:ult Cllw 

1. Engineering Contractors Association of Southern Florida v. 

Metropolitan Dade County69 

The impetus for this Eleventh Circuit Court of Appeals case was the challenge to the 

Equal Protection Clause regarding the County's· three affirmative action programs. The 

programs were designed to increase the participation of M/WBEs on the County's 

construction projects. The three affirmative action programs included the Black Business 

Enterprise program,70 the Hispanic Business Enterprise program,71 and the Women 

Business Enterprise program. 72 

The affirmative action programs applied to construction categories within three Standard 

Industry Classification (SIC) codes. These codes included general building construction, 

heavy construction other than building construction, and specialty trade construction (i.e., 

electrical, plumbing, heating, ventilation, and air conditioning). Participation goals were 

set at 15 percent for Black Business Enterprises, 19 percent for Hispanic Business 

•• Eng'g Contraetors Ass'n ofS. Fla., 122 P.3d at 927. At the same time, the meventh Circuit's caveat in Dade County should be 
kept in mind: "Supreme Court decisions teach that a race-conscious remedy is not merely one of many equally acceptable 
medwations that a government may usc, to treat race-based problems. Instead, it is the strongest of medicines, with many 
potentially hannful side-effects, and must be reserved to th011e severe cases lhat are highly resistant to conventional treatmenL fl 

Por additional guidance, see, supra, the discussion of narrow tailoring in Concrete Works I, Adarand, Builders Ass 'n of Greater 
Chicago v. CnJ.y. of Cook., 256 F.3d 642 (7th Cir. 2001), and Builders Ass'n a/Greater Chi. v. City of Chicago, 298 F. Supp. 2d 
725 (N.D. Iii. 2003). 

69 122 F.3d 895 (11th Cir. 1997). 

70 Enacted in 1982 and amended in 1994. 

71 Enacted in 1994. 

72 Enacted in 1994. 
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Enterprises, and I I percent for Women Business Enterprises for construction contracts 

valued in excess of $25,000. 

The Black Business Enterprise program was challenged in 1984 wherein the Eleventh 

Circuit Court of Appeals upheld the program.73 Relying on Fullilove v. Klutznick, the 

court ruled that the strict scrutiny standard was not applicable, along with any other 

standard of equal protection review.74 A few years later the Supreme Court in Croson 

held that local and state atllrmative action programs based on race must satisfy the strict 

scrutiny standard.75 

As a result of the Croson decision, a second constitutional challenge was lodged against 

the County's Black Enterprise Program. Even though the case was settled in 1992 and 

dismissed with prejudice, evidence from that case was incorporated into the subsequent 

case challenging the County's three affirmative action program by claiming a violation of 

the Equal Protection Clause. The district court declared the three affirmative action 

programs unconstitutional and permanently enjoined them. 

The district court held that the County had not shown the compelling government interest 

required to institute a race-conscious program. The court reasoned that the statistically 

significant disparities upon which the County relied disappeared when the size of the 

n S. Fla. Ch. of Associated Gen. Contractorn. Metro. Dade Cnty., 723 F.2d 846 (I Ith Cir.1984). 

7
' 448 U.S. 448 (1980). 

" Croson, 488 U.S. al 469. 
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M/WBEs was taken into account.76 

2. Associated General Contractors v. Florida 

In Associated General Contractors (AGC) v. Florida, a state statute required 

contractors doing business in Florida to make a good faith effort to meet the State's 

spending goals regarding race and gender. AGC- argued that the race and gender 

preferences authorized by Florida statute chapter 287 .09451, et. seq. violated the Equal 

Protection Clause of the Fourteenth Amendment. 

T~e Florida legislature found that there was "evidence of a systemic pattern of past and 

continuing racial discrimination against minority business enterprises and a disparity in 

the availability and use of minority business enterprises in the state procurement 

system.'m To combat this evidence, a race. and gender-conscious remedial program was 

implemented to increase minority participation on the state's public contracts. The statute 

was implemented to support minority business suppliers on state contracts for 

commodities, services, and construction services. Thus, spending goals for minority 

participation on state contracts were sanctioned by the statute. 

AGC argued that the goals were impermissible racial and gender classifications because 

the state's program failed to meet the strict scrutiny constitutional standard. They claimed 

76 Eng'gContraclOrs Au'n o/S. Fla., 122 F.3d. at 1S46. 

77 FLA. STAT.§ 287.09451(1). 
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that the goals did not serve a compelling state interest and were not narrowly tailored 

pursuant to Wygant v. Jackson Board of Education. 78 

To determine whether the State had a compelling government interest to remedy past or 

present discrimination, the court reasoned that "the true test of an affmnative action 

program is usually not the nature of the government's interest, but rather the adequacy of 

the evidence of discrimination offered to show that interest."79 

The court ruled that the Florida state legislature's argument · set forth in section 

287.09451(1).for the spending goals was sufficient to justify a compelling governmental 

interest. Relying on Croson, the court reasoned that "where there is a significant disparity 

between the number of minority contractors willing and able to perform a particular 

service and the number of such contractors actually engaged by the locality or the 

locality's prime contractors, an inference of discriminatory exclusion could arise. 1180 

Next, the court considered the issue of whether spending goals delineated in Florida 

statute 287.09451(1) was narrowly tailored pursuant to the strict scrutiny standard. The 

Florida Senate Interim Project Report 2001-042 described the legislative history for 

section 287 .09451 and the utilization of minority business enterprises on the State• s 

contracts. This evidence proffered by AGC in support of its motion for a summary 

18 476 U.S. 267 (1986) (stating that racial clllllSifications are only justified by a "compelling governmental interest" and that the 
means chosen to implement the classifications' purposes must be narrowly tailored to achieve the goal). 

19 Ensley Branch, N.A.A.C.P. v. Seibe/s, 31 F.3d 1548, 156S (11th Cir. 1994). 

80 Croson, 488 U.S. at 509. 
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judgment provided a sufficient basis to determine that the State's statute was not 

narrowly tailored to serve a compelling government interest. 

The northern district court held that the Florida statute violated the Equal Protection 

Clause because the spending goals were not narrowly tailored to further that interest. 

Additionally, the State failed to present evidence that it had considered incorporating 

race-neutral means in order to accomplish its objectives. 

3. Recent Eleventh Circuit Opinion 

In 2005, the Eleventh Circuit Court of Appeals convened Virdi v. DeKalb County School 

District (DeKalb County), a challenge to a M/WBE program.81 In this unpublished 

opinion, the plaintiff proffered that DeKalb County's Minority Vendor Involvement 

Program violated the 42 U.S.C. §§ 1981 and 1983 and the Fourteenth Amendment. The 

Eleventh Circuit Court held that strict scrutiny is applicable to any racial classification 

whether or not the program's remedial measures are implemented as aspirational, set

asides, or mandatory quotas. The court declined to determine whether the DeKalb County 

had a compelling government interest because the court opined that the Minority Vendor 

Involvement Program was not narrowly tailored.82 The court struck down the program 

ruling that the defendant, DeKalb County, failed to seriously consider and implement 

race-neutral initiatives before implementing race-based remedies and it lacked a sunset 

provision establishing a definite duration for the program. 

11 Virdi v. DeKalb Cnty. Sch. Dist., 135 Fed. Appx. 262, 2005 (11th Cir. 2005). 

81 Id at 268. 
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o. R..,n, Op/n/OIM In Ollltw /'lltltlrtlJ t:lrou/1 t:ou,t ol Ap/ltNII• 

lnvolrdng 11111 ,._,,./ lleqlll,,,,,,.,,ts lor III/Wll6 ,,,,,,,_,,. 

1. H.B. Rowe Company v. Tippett 

HB. Rowe Company (Rowe) v. Tippett challenged the constitutionality of the North 

Carolina General Assembly's Statute 136-28.4 (Statute), promulgated in 1983.83 The 

Statute set forth a general policy to promote the use of small, minority, physically · 

handicapped, and women contractors in non-federally funded state construction projects. 

The 1983 Statute directed NCDOT to encourage and promote the policy. Seven years 

later, in 1990, the Statute was amended to include specific participation goals on state

funded transportation construction contracts for minority and women-owned businesses. 

As a result of the amendment, NCDOT created a Minority Business Enterprise and 

Women Business Enterprise Programs (M/WBE Program) for non-federally funded 

highway and bridge construction contracts, The program, for all intents and purposes, 

mirrored the federal DBE Program pursuant to 49 CFR Part 26. In 1991, the Statute was 

challenged in a district court regarding its constitutionality. The district court ruled in 

favor of the plaintiff, stating that in order to implement race-conscious measures to 

remedy discrimination, the governmental entity must identify with "some specificity" the 

racial discrimination it seeks to remedy. As a result of the district court decision, NCDOT 

suspended its M/WBE program in 1991. 

In 1993, NCDOT commissioned a disparity study on state-funded transportation 

83 Rowe, 615 F.3d at 233. 
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construction contracts. The study determined that minority and women subcontractors 

were underutilized at a statistically significant level and the M/WBE Program was re

implemented. In 1998, the North Carolina General Assembly again commissioned an 

update to the 1993 study. The 1998 update study concluded that M/WBEs continued to 

be underutilized in state-funded road construction contracts. 

In 2002, Rowe was denied a NCDOT contract because the company's bid included 6.6 

percent women subcontractor participation and no minority subcontractor participation. 

NCDOT claimed that Rowe failed to meet the good faith effort requirements. A third 

study was commissioned in 2004 to again study minority and women contractor 

participation on the State's highway construction industry. In 2006, relying on the 2004 

study, the North Carolina General Assembly amended Statute 136-28.4. The principle 

modifications were: 

• Remedial action should only be taken when there is a strong basis in evidence of 

ongoing effects of past or present discrimination that prevents or limits 

disadvantaged M/WBEs from participating as subcontractors in state-funded 

projects; 

• The minority/women classification was limited to those groups that suffered 

discrimination; 

• A disparity study should be performed every five years to respond to changing 

conditions; and 

• Inclusion of a sunset provision. 
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First, the court considered whether the statutory scheme as it relates to minorities 

survives the strict scrutiny standard. The circuit court reviewed the statistical evidence 

detailed in the 2004 disparity study to determine if the statutory scheme was based on 

strong statistical evidence to implement race-conscious subcontractor goals. The 

statistical evidence was also examined to determine if the statute's definition of 

minorities was over-inclusive by including minority groups that did not suffer 

discrimination pursuant to the statistical standards set forth in the 2004 disparity study. 

The court did not consider whether the statistical methodology employed in the 2004 

disparity study was sufficient to support a compelling state interest. The court noted and 

accepted that the statistical measure to determine whether the underutilization of 

minorities on the State's subcontracts was statistically significant was the disparity index. 

The 2004 disparity study calculated a disparity at .05 confidence level. A statistical 

calculation is significant at the .05 confidence level because the probability of that result 

occurring by chance is five percent or less.84 The .05 confidence level is used in social 

sciences as a marker of when a result is a product of some external influence, rather than 

ordinary variation or sampling error.85 

The circuit court admonished that ''the study itself sets out the standard by which one 

could confidently conclude that discrimination was at work," but the standard was not 

followed in the State's statutory scheme. The statistical evidence in the 2004 disparity 

.. Fourth Circuit Cowt citing, SHERRIL. JACKSON, RBsEARCH METHODS AND STATIST[CS: A CRITICAL.THINKING APPROACH (Erik 
Evans ed., Wadsworth 2006) (2009). 

85 Fourth Circuit Court citing, EARL BABBIE, nm PRACl1CB OF SOCIAL RESl!ARCH (Chris Caldeira ed., Wadsworth 2007) (20 I 0). 
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study demonstrated that African American and Native American subcontractors were 

underutilized at a disparity index of .05 and Hispanic American and Asian American 

subcontractors were also·underutilized, but not at a .05 confidence level. The 2004 Study 

determined that the underutilization for the latter groups was not statistically significant. 

Therefore, the statutory scheme was ruled "narrowly tailored" to achieve the State's 

compelling interest as it. relates to African American and Native American 

subcontractors, but not Hispanic American and Asian American subcontractors. Thus, the 

State provided a strong basis in evidence for minority subcontractor participation goals 

pertaining to African American and Native American subcontractors. 

Second, the court considered whether the statutory scheme as it relates to women 

survives the intennediate scrutiny standard. The evidence demonstrated that the State's 

prime contractors "substantially over-utilized" women-owned businesses on public road 

construction projects. The 2004 disparity study calculated the overutilization of women 

subcontractors as statistically significant at a 96 percent confidence level. The circuit 

court further noted that the private sector evidence was insufficient to overcome the 

strong evidence of overutilization. Consequently, the circuit court determined that the 

evidence in the 2004 disparity study did not provide "exceedingly persuasive 

justification" to include women-owned businesses in gender-based remedies. 

In light of the Rowe decision, caution should be exercised when determining which 

minority or gender group is appropriate for race-conscious or gender-conscious remedies. 

Mason Tillman Asaocllllu, Ltd. Aug,ut 2014 
Palm Beach Cou~ Dlspar/Jy Stut6> 125 



For an M/WBE program to be narrowly tailored there must be a statistical finding of 

underutilization of minority subcontractors. Where the underutilization of a minority 

group is not found to be statistically significant. the minority group should not be 

included in race-conscious remedies. 

The intennediate scrutiny standard for gender classifications can be met with statistical 

evidence of underutilization that is not statistically significant However, this does not 

apply when there is demonstrated overutilization. Women-owned businesses should be 

considered for gender-based remedies when the statistical evidence demonstrates that the 

overutilization is not statistically significant. 

M11Son Tillman Assoclote,, Ltd. August 20U 
Palm Beach Couno, ~ Study 126 
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W. Tenn. Chptr. of Assoc. Builders & Contrs., Inc. v. City of Memphis 

United States District Court for the Western District of Tennessee, Western Division 
December 20, 2000, Decided; December 20, 2000, Filed; December 21, 2000, Entered 

No. 99-2001 

Reporter: 138 F. Supp. 2d 1015; 2000 U.S. Dist. LEXIS 20383 

WEST TENNESSEE CHAPTER OF enactment. The court previously ruled that 
ASSOCIATED BUILDERS AND post-enactment evidence was inadmissible to 
CONTRACTORS, INC., and ZELLNER show that defendant had a compelling interest to 
CONSTRUCTION COMPANY, INC., enact legislation based on racial classifications, 
Plaintiffs, v. CITY OF MEMPHIS, Defendant. and denied certification. On reconsideration, the 

Disposition: [**1] Defendant's motion for an 
interlocutory appeal of the Court's June 9, 1999 
Order refusing to admit post-enactment evidence 
for the purpose of showing a compelling state 
interest GRANTED. Defendant's motion for a 
stay of the proceedings pending the Sixth 
Circuit's disposition of the interlocutory appeal 
GRANTED. 

I Case Summary 

Procedural Posture 
Plaintiff asserted that defendant's affirmative 
action plan violated equal protection. Pursuant to 
28 U.S.C.S. § 1292(b). defendant moved for 
reconsideration of the court's refusal to certify 
for appeal its interlocutory order concerning 
admissibility of post-enactment studies. If the 
court certified its interlocutory order, defendant 
requested a stay. 

Overview 
Defendant commissioned a study, examining 
whether racial disparities existed in the 
procurement of contracts. Based on these 
statistics, it enacted a program to address 
defendant's alleged discrimination. Plaintiffs 
challenged the program's constitutionality, 
arguing that under the Egutil Protection Clause, 
defendant must have a compelling interest. 
According to plaintiffs, defendant's disparity 
study did not meet the evidentiary standards 
required to show such an interest. In response, 
defendant proposed to supplement the legislative 
record with studies commissioned after 

court found that its order involved a controlling 
question of law as to which there was a 
substantial ground for difference of opinion, that 
an immediate appeal from the order would 
materially advance the litigation's ultimate 
termination, and that the issues should be 
promptly adjudicated. Relevant factors weighed 
in favor of granting defendant's motion to stay. 

Outcome 
The court granted defendant's motion for an 
interlocutory appeal of its order refusing to 
admit post-enactment evidence for the purpose 
of showing a compelling state interest. It also 
granted defendant's motion for a stay of the 
proceedings pending the Sixth Circuit's 
disposition of the interlocutory appeal. 

Counsel: For WEST TENNESSEE CHAPTER 
OF ASSOCIATED BUILDERS AND 
CONTRACTORS, INC., ZELLNER 
CONSTRUCTION COMPANY, INC., plaintiffs: 
Stephen L. Shields, Esq., JACKSON SlllELDS 
YEISER & CANTRELL, Cordova, TN. 

For WEST TENNESSEE CHAPTER OF 
ASSOCIATED BUILDERS AND 
CONTRACTORS, INC., ZELLNER 
CONSTRUCTION COMPANY, INC., plaintiffs: 
Ralph D. Golden, Esq., GOLDEN LAW FIRM, 
Linda Jew Mathis, Esq., GOLDEN & MATHIS, 
Memphis, TN. 

For WEST TENNESSEE CHAPTER OF 
ASSOCIATED BUILDERS AND 
CONTRACTORS, INC., ZELLNER 
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CONSTRUCTION COMPANY, INC., plaintiffs: 
Robert J. Proctor, Esq., Bradley A. Hutchins, 
Esq., PROCTOR FELTON & CHAMBERS, 
Atlanta, GA. 

For MEMPHIS, CITY OF, defendant: Robert 
L.J. Spence, Jr., Esq., Felicia Izzard Corbin, 
Monika Lorice Johnson, Channiane G. Claxton, 
Esq., CITY ATTORNEYS OFFICE, Memphis, 
TN. 

For MEMPIIlS, CITY OF, third-party plaintiff: 
Robert L.J. Spence, Jr., [**2] Esq., Felicia 
Izzard Corbin, Monika Lorice Johnson, 
Charmiane G. Claxton, Esq., CITY 
ATTORNEYS OFFICE, Memphis, TN. 

For DAVE J. MILLER, SR., D.J. MILLER & 
ASSOCIATES, INC., third-party defendants: 
Saul C. Belz, Esq., Marcus N. Bozeman, 
WARING COX, Memphis, TN. 

Judges: BERNICE BOUIE DONALD, 
UNITED STATES DISTRICT COURT. 

Opinion by: BERNICE BOUIE DONALD 

!Opinion 

[*1017] ORDER GRANTING 
DEFENDANT'S MOTION FOR 
CERTIFICATION OF INTERLOCUTORY 
APPEAL AND STAY OF PROCEEDINGS 

In this action, Plaintiffs assert that Defendant 
City of Memphis's affirmative action plan 
violates the Fourteenth Amendment's Egual 
Protection Clause. Pursuant to 28 U.S. C. § 
1292(b), Defendant moves for reconsideration of 
the Court's refusal to certify for appeal its 
interlocutory order concerning the admissibility 
of post-enactment studies. In its order the Court 
found post-enactment evidence inadmissible to 
show that Defendant had a compelling interest to 
enact legislation based on racial classifications. 
In the event the Court certifies its interlocutory 
order for appeal, Defendant requests a stay of all 
proceedings. The Court has jurisdiction under 2.R. 
U.S.C. § 1331. For the reasons [**3] stated 

herein, the Court GRANTS Defendant's 
motions. 

L Procedural and Factual Background 

The City of Memphis ("City") and other public 
entities commissioned a study, examining 
whether racial disparities existed in the 
procurement of contracts. Based on these 
statistics, the City passed a Minority and Women 
Business Enterprise program ("MWBE 
program") to address the City's alleged passive 
and active discrimination in its procurement of 
construction contracts. Caucasian contractors 
challenged the MWBE program's 
constitutionality, arguing that under the Efmgl. 
Protection Clause, the City must have a 
compelling interest to legislate on the basis of 
racial classifications. According to Plaintiffs, the 
City's disparity study did not meet the 
evidentiary standards required to show a 
compelling interest. In response, the City 
proposed to supplement the legislative record 
with studies commissioned after enacting 

[*1018) the MWBE program. The City's 
post-enactment evidence would cover a 
five-year period between 1993 and 1998 and 
supplement the City's original disparity study. 

On June 9, 1999, the Court ruled that 
post-enactment evidence may not be used to 
demonstrate the City's [**4] compelling 
interest. Defendant timely filed for certification 
of an interlocutory appeal. On July 14, 1999 the 
Court denied Defendant's motion for 
certification. 

II. Analysis 

A. Defendant's motion for interlocutory 
appeal 

The appellate jurisdiction of circuit courts is 
generally limited to reviewing a district court's 
final judgment 28 U.S.C, § 1291; Catlin· v. 
United States. 324 U.S. 229, 233. 65 S. Ct. 631, 
633, 89 L. Ed. 911 (1945). Congress recognized, 
however, that the orderly administration of 
justice is frustrated when parties are forced to 
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grind forward to final judgment before they can 
challenge the correctness of some isolated, but 
determinative, question of law. Iron Workers 
Local Union No. J 7 Ins, Fund v. Philip Morris 
Inc .• 29 F. SuJlP. 2d 825. 831 (N.D. Ohio 1998): 
16 Charles Alan Wright, et al., Federal Practice 
and Procedure, § 3929, at 368 (2d ed. 1996) 
(citing H{U/iipateras v. Pacifica. S.A.. 290 F.2d 
69Z 702-03 (5th Ci,: 1961)). To address these 
exceptional circumstances, Congress created the 
interlocutory appeal to permit immediate 
appellate review of an order that does not [**5] 
dispose of the case on its merits. 128 U.S. C. § 
I292Cb). 

Under 28 U.S.C. § 1292(b). interlocutory appeal 
is appropriate when the district court's order 
involves a controlling question of law as to 
which there is a substantial ground for difference 
of opinion, and that an immediate appeal from 
the order would materially advance the 
litigation's ultimate termination. Vitals v. 
Citizens Banking Co .• 984 F.2d 168. 170 (6th 
Ch: 1993) (per curiam). Exceptional 
circumstances must exist [**6] or irreparable 
harm must seem imminent before leave is 
granted for an interlocutory appeal. Coopers & 
Lybrand. 437 U.S. 463. 475. 98. S. Ct. 2454. 
2461. 57 L. Ed. 2d 351 (1978); United States v. 
Bilsky. 664 F.2d 613. 619 (6th Cir. 1981 }: QaQn.,_ 
Inc. v, Miramax Film Corp .• 867 F. Supp. 319. 
32/ (E.D.Pa. 1994). Accordingly, § 1292(b) 
should be sparingly applied and used only to 
avoid protracted and expensive litigation. 
Cardwell v. Chesapeake & Ohio Ry. Co., 504 
E2d 444. 446 (6th Cir. 1974}. 

1. Controlling law 

A matter of law is "controlling" if its resolution 
could materially affect the litigation's outcome. 
Rafoth v. Nat'l Union Fire Ins. Co., 954 F.2d 
1169, 1172 n.8 (6th Cir, 1992): Sokaogon 
Gaming Enter. Corv. v. Tushie-Montgomerv 

Assocs., Inc., 86 F.3d 656, 658 (7th Cir. 1996): 
North Fork Bank v. Abelson. 207 B.R. 382. 389 
(E.D.N. Y. 1997). An issue is therefore 
controlling if its resolution on appeal could 
result in a reversal of a district court's final 
judgment. Katz v. Carte Blanche Corp .• 496 F.2d 
747, 755 (3rd Cir. 1974). cert. denied. [**7] 1.12. 
U.S. 885, 95 S, Ct. 152. 42 L, Ed, 2d 125 (1974). 
In addition, an issue may be considered 
controlling if its resolution has precedential 
value, Rafoth v. National Union Fire Insurance. 
954 F.2d 1169, 1172 n.8 (6th Ci1: 1992): if it is 

[*1019) central to liability, Takacs v. Halm 
Auto. Corp .. 1999 U.S. Dist. LEXIS 21694, No. 
C-3-95-404, 1999 WL 33ll7266, at *l (S.D. 
Ohio April 23, 1999); or if it would save the 
Court and the litig~ts substantial time and 
resources. Katz. 496 F.2d at 755; 16 Charles 
Alan Wright. et al., Federal Practice and 
Procedure, § 3929, at 426 (2d ed. 1996). 

Admissibility of post-enactment evidence is a 
controlling issue of law. If the Court were to 
decide the case in Plaintiff's favor on 
pre-enactment evid~nce, it's decision would be 
subject to reversal if the Sixth Circuit found 
exclusion of post-e~ctment evidence improper. 
If the post- enactJnent evidence is deemed 
relevant, the Court's final judgment would be 
vacated and the cas~ remanded. 

Moreover, the Sixth. Circuit's resolution of this 
issue would have si;ruficant precedential value. 
First, the issue is irpportant as a matter of law 
because its resolution would clarify the 
evidentiary burden necessary to [**8] satisfy 
equal protection prjnciples. See e,i:., Shaw v. 
Hunt. 517 U.S. 89Q, 909-10. 116 S. Ct. 1894. 
1902-03, 135 L. Et!,. 2d 207 U996); City of 
Richnwnd v. Croson, 488 U.S. 469, 505, 109 S. 
Ct. 706. 728. 102 L .. Ed. 2d 854 (1989 ). Second, 
the issue affects tnaQ.Y litigants, as governmental 
entities across the nation have sought to use 
post-enactment evi(Jence to supplement their 

1 The Court's order holding post-enactment evidence inadmissible to show a compelling int_erest is not a final order. The merits 
of Plaintiffs' claim depend not on the admissibility of the post-enactment evidence, but rathe~· on whether the City had a 
compelling interest to legislate on the basis of racial classifications. Accordingly, the Court's order is interlocutory, not final, and 
any attempt to appeal under 28 U.S.C. § 1291 would be premature. 

-i 
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legislative records. 2 Resolving this issue would 
therefore provide guidance to cities and states 
attempting the delicate task of ending 
discriminatory practices through the use of racial 
classifications. 

[**9] Finally, resolution of this issue is central 
to determining a city's or state's exposure to 
liability regarding its affirmative action program. 
The admissibility of post-enacbnent evidence 
has serious repercussions for cities and states 
throughout the nation that have continually 
culled new information, are in the process of 
reevaluating their plans, or, like Defendant, are 
faced with litigation and realize that the 
legislative record must be supplemented. 
Whether or not such post-enactment evidence is 
admissible can be the lynchpin of a 
governmental entity's exposure to liability. 

In sum, the Court finds the admissibility of 
post-enactment evidence to be a controlling 
issue of law because its resolution by the Sixth 
Circuit (1) could result in the reversal of the 
Court's final judgment; (2) would possess 

There is no Sixth Circuit decision disposing of 
the present issue. See. e.g.. Assoc'd Gen, 
Contractors of Ohio, Inc. v. Drabik. 214 F.3d 
730 {6th Cil: 2000!. Though the Sixth Circuit in 
:Qmhlk upheld the lower court's preclusion of 
post-enactment evidence, the district court 
barred supplementation on relevance grounds, 
but not as a matter of law. Id. at 738. 

b. Supreme Court's decisions 

Like the Sixth Circuit, the Supreme Court has 
not squarely -decided whether and when 
supplementation of a governmental entity's 
legislative record is appropriate to defend 
challenges to an affirmative action plan. In 
addition, as evidenced by other circuit courts' 
decisions, the Supreme Court's opinions leave 
room for a substantial disagreement over their 
reasoning and results. Slater. 228 F.3d at 1161. 
1166-67 (stating that [**11] the Supreme 
Court's declarations in the affirmative action 
area are riven by plurality and split opinions and 
by the overruling of precedent). 

precedential value; and (3) impacts a Laws classifying citizens on the basis of race are 
government entity's exposure to liability. constitutionally suspect and must pass the strict 

scrutiny test. Strict scrutiny applies whether or 
2. Substantial grounds for difference of opinion not the racial classification is remedial and 

Substantial grounds for a difference of opinion 
exist when (1) the issue is difficult and of first 
impression. Klinghoffer v. Achille Lauro Unes. 
921 F.2d 21, 25 (2nd Cir. 1990); (2) a difference 
of opinion exists within the controlling [**10] 
circuit. Gennan v. Federal Home Loan Mortg. 
Corp., 896 F. Supp. 1385, 1399 (S.D.N.Y. .1995), 
Brown v. Mesirow Stein Real Estate, Inc.. 7 F. 
Supp, 2d 1004, 1008 (N.D.Ill. 1998}; or (3) the 
circuits are split on the issue. Rqfoth, 954 F.2d at 
1172. 

[*1020] a. Sixth Circuit decisions 

allegedly founded on a benign legislative 
purpose. Shaw. 517 U.S. at 904, ll6 S. Ct. at 
1900; Adarand Constructors, In.c. v. Pena. 515 
U.S. 200, 228-29. 115 S. Ct. 2097. 2113. 132 L. 
Ed. 2d 158 (1995). Governmental entities may 
draw racial distinctions only when pursuing a 
"compelling state interest." Shaw. 517 U.S. at 
908. Il6 S. Ct. at 1902. The methods of 
achieving these goals must be narrowly tailored 
to accomplish that purpose. kl.. While the strict 
scrutiny test, as applied to affirmative action 
programs, is not "strict in theory, fatal in fact," 
certain evidentiary standards must be satisfied. 

2 See, e.g., Harrison & Burrowes Bridge Constructors. Inc. v. Cuomo, 981 E2d 50, 60 (211d Cir. 1992); Contracto1·s Assoc. of 
E. Pa., Inc. v. City of Phila., 6 F.3d 990. 1003-04 (3rd Cir. 1993): Coral Consu·. Co. v. King County. 941 F.2d 910, 921 (9th Cir. 
199llcert, denied502 U.S. 1033, 112 S. Ct. 875. 116 4 Ed. 2d 780 (1992): Concrete Works of Colo., Inc. v. Denver, 36 F.3d 
1513, 1521 {10th Ck 1994); Ad,mmd Constrnctors. foe. v, Slater. 228 F.3d 1147, I 161. 1166-67 IJOth Cir. 2000): Eng'g Contt. 
Assoc. of S. Fla .. Inc, v. Metro. Dade County, 122 F.3d 895, 911 (I Ith Cir. 1997), cert, denied, 523 U.S. 1004. 118 S. Ct. 1186, 14{) 
L. &1. 2d 317 (1998). 
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Adarand Constructors, Inc. v. Pena. 515 U.S. at 
23Z 115 S. Ct. at 2117; Fullilove v. Klutz.nick. 
448 U.S. 448, 519, 100 S, Ct, 2758, 2795, 65 L. 
Ed. 2d 902 (1980) (Marshall, [**12] J., 
concurring in judgment); Regents q,f Univ. of 
Cal. v. Bakke. 438 U.S. 265, 361-62. 98 S. Ct. 
2733, 2784, 57 L. Ed. 2d 750 (1978) (Brennan, 
J., concurring); Shaw. 517 U.S. at 909-910. 116 
S. Ct. at 1902-03. 

Post-enactment evidence is admissible to 
determine whether legislation is narrowly 
tailored. Drqbik, 214 F.Jd at 736 (expecting a 
city to update statistics to ensure that remedial 
plan is narrowly framed to meet its objectives). 
The controversy surrounds a governmental 
entity's use of post-enactment evidence to show 
it had a compelling interest in passing its 
affirmative action program. Compare Assoc 'd 
Gen. Contractors of Am, v. Columbus. 936 F. 
Supp. 1363, 1383 (S.D. Ohio 1995) (vacated on 
other grounds) with Contractors Ass'n ofE. Pa. 
v. City of Philadelphia. 6 F.3d 990 at l 003-04 
(holding such evidence admissible). 

Remedying the effects of past or present racial 
discrimination may constitute a compelling state 
interest in enacting remedial legislation based on 
race. Shaw, 517 U.S. at 909. 116 S. Ct. at 1902, 
Croson. 488 U.S. at 498-506, 109 S. Ct. at 
724-28. Such legislation will survive [**13] 
strict scrutiny analysis only if the governmental 
entity can meet two conditions. Under the first 
condition, the governmental entity must proffer 
evidence identifying either private or public 
discrimination with some specificity. Shaw, 517 
U.S. at 909. l 16 S. Ct. at 1902; Croson, 488 U.S. 
at 504, 109 S. Ct. at 727. A generalized assertion 
of past discrimination in a particular industry is 
inadequate. Shaw, 517 U.S. at 909, 116 S. Ct. at 
1902: Croson, 488 U.S. at 498, 109 S. Ct. at 724. 
The first condition emphasizes the necessity of 
tracing discriqiination to the actions of the 
governmental entity. [*1021] Croson. 488 U.S. 
at 492, 109 S. Ct. at 721 (Powell, J.; Rehnquist, 

C.J., White, J.); Wvgant v. Jackson Bd. of'Educ .• 
476 US. 267. 274. 106 S. Ct. 1842. 1847. 90 L. 
Ed. 2d 260 (1986): Drabik. 214 F.3d at 737 
(holding that a governmental entity must 
produce statistics that expose "pervasive, 
systematic, and obstinate discriminatory 
conduct") ( citing Adarand, 515 U.S. at 237. lJ 5 
S. Ct. 2097). 

The second condition requires the governmental 
entity to have a "strong [**14] basis" in 
evidence that remedial action was necessary 
"before it embarks" on an affirmative action 
program. Shaw. 517 U.S. at 908 n.4, 910. 116 S. 
Ct. at 1903 (emphasis in original); Hygant v. 
Jackson Bd. ·<!/Educ .• 476 U.S. 267. 277, 106 S. 
Ct. 1842, 1848-49. 90 L. Ed. 2d 260 (1986} 
(plurality). This condition ensures that the 
legislative body is motivated by the 
constitutionally permissible purpose of 
remedying past or present racial discrimination 
when it enacted the law. 3Shaw, 517 U.S. at 910. 
116 S. Ct. at 1903. 

1. Competing views of Shaw 

In Shfil:y, the plaintiffs challenged North 
Carolina's redistricting plan. The Court rejected 
North Carolina's [**15] effort to base it's 
race~conscious plan on remedying past 
discrimination. Although North Carolina 
proffered evidence that might have supported the 
first condition, identifying with specificity 
instances of past discrimination. the state failed 
to satisfy the second condition, having a strong 
basis in evidence of past discrimination before 
implementing the plan. North Carolina's sole 
evidence of past discrimination was derived 
from two post-enactment studies pr~pared 
during litigation. Shaw, 517 U.S. at 910, 116 S. 
Ct. at 1903. It was apparent in the record that a 
few legislators invoked North Carolina's sorry 
past of racial discrimination, but there was no 
evidence of any study or report that formed the 
basis for legislative action. Id. 

3 The question as to whether race-sensitive means are necessary to accomplish the legislature's objective is relegated to the 
"narrowly tailored" prong, not the "compelling interest" prong. Associa1cd General Conlrnclors v. Drnbik. 214 F.3d 730, 738 (citing 
Croson, 488 U.S. al 507, 109 S. Ct. 706.) 
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In its June 9, 1999 Order, the Court interpreted 
Shaw to completely bar the use of 
post-enactment evidence in determining whether 
the city had a compelling interest in using a 
racial classification. 4 The Court interpreted 
~ to imply that the first condition is met 
when a city · or state develops a statistical 
foundation for its plan consistent with Croson 
before it implements race-conscious relief. To 
satisfy [**16] the second condition, filuna£ 
unambiguously requires that strong evidence 
justify a remedial purpose before enacting 
legislation based on racial classifications. ~. 
517 U.S. at 910, 116 S. Ct. at 1093 (emphasizing 
the word "before"). Id. 

[**17] Despite the import of Shaw's plain 
language, the Court does acknowledge that a 
colorable argument can be advanced that Shaw 
does not preclude post-enactment evidence if the 
governmental entity can [*1022] proffer some 
degree of pre-enactment evidence. Although 
~ holds that post-enactment evidence alone 
is insufficient to justify remedial legislation, id,_, 
it may fairly be interpreted to leave open the 
possibility that other evidence may supplement a 
plan's ''proper factual basis." 5 Id. at 908 n, 4. 116 
S. Ct. at 1902. ~ may stand for the 
proposition that a "strong basis" in 
pre-enactment evidence does not constitute the 
"only basis" --requiring a minimum level of 
pre-enactment evidence does not foreclose 
supplementation of the legislative record with 
post-enactment evidence. 
North Carolina's preparation for its re-districting 
plan in [**18] ~ is distinguishable from the 

City's preparation for its MWBE program. 
North Carolina did not rely on any 
pre-enactment evidence of racial discrimination. 
Id, at 910, 116 S. Ct. at 1903. In contrast, the 
City's council possessed a report, commissioned 
and funded by nine closely knit governmental 
entities at the cost of roughly $ 900,000.00. 6 

Unlike North Carolina's legislature, which may 
or may not have heeded the words of some of its 
members painting an ugly history of racial 
discrimination, the City's council relied on 
statistics that allegedly showed discrepancies in 
the area's hiring practices towards minorities. 
Where individual North Carolina legislators may 
have planted personal experience and hearsay in 
the legislative record, the City's council relied 
on findings that evinced discriminatory patterns 
within the City's procurement of services. 

[*"'19] In highlighting these differences, it is 
not the Court's purpose to assess whether the 
City's report constitutes a strong basis in 
evidence to demonstrate that the City's council 
was motivated by a constitutionally permissible 
purpose to remedy past cUscrimination. Such a 
determination would b~ premature, absent 
further briefing by the parties. The Court merely 
distinguishes the present <,:ase to emphasize one 
possible interpretation of Shaw and its potential 
impact on the parties. 

Under this alternative interpretation of Shaw. 
post-enactment evidence is appropriate if it is 
used only to assess the first condition of the 
compelling interest test, whether the City's 
MWBB program meets evtdentiary requirements 
suggested by Croson. See, e.g .• Concrete Works 

4 See the Court's June 19, 1999 Order for its full analysis. The ~fie language of Shaw, ln artic11lating the compelling 
interest test, is as follows. "First, the discrimination must be 'identified discrimination.' While the St~es and their subdivisions 
may take remedial action when they possess evidence of past or present discrimination, they must identify that discrimination, public 
or private, with some specificity before they may use ra.ce-conscious relief." 517 U.S. at 909, 116 S. Ct. at 1902 (citations 
omitted). "Second, the institution that makes the racial distinction must have had a 'strong basis in evidence' to conclude remedial 
action was necessary before it embarks on an affinnative-action program." Id., 116 S. Ct. ut J903. (emphasis in original) 
{citations omitted). 
5 The tenn "proper factual basis" refers to the evidence fonning a strong basis for using a racial cljlllsification as a remedial 
tool.lg,. 

6 The City's Request For Proposals had required that the consultant determine whether there existeii a "significant statistical 
disparity between the number of qualified [MWBEJ contractors willing and able to provide goodll an.d services and the number 
of such contractors actually engaged by Consortium Members or the Consortium Member's prime cqntractors.11 
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of Colo .• Inc. v. Denver, 36 F.3d 1513, 1521 
U 0th Cil: 1994) (holding that the Croson 
requirements do not foreclose supplemental 
post-enactment evidence). On the other hand, its 
use in determining whether the legislative body 
meets the second condition, whether it had a 
strong basis in evidence of past discrimination 
before implementing the plan, is antithetical to 
equal protection doctrine. Shaw. 517 U.S. at 910. 
116 S. Ct. at 1903. [**20] Post-enactment 
evidence cannot be used to assess whether or not 
the motivations in using a racial classification 
were driven by proper purposes --such facts 
were not in existence at the time of 
implementation. Further, hindsight is irrelevant 
to one's original motivation. This view is 
consistent with Croson's characterizing racial 
classification as a "'highly suspect tool," 
emphasizing the importance of "smoking out" 
illegitimate motives, such as racial prejudice. 
488 U.S. at 493, 109 S. Ct. at 721. However, 
after an assurance that [*1023] the 
governmental entity passed legislation for 
remedial purposes, Shaw can be read to allow 
post-enactment evidence to supplement the 
statistical foundation showing the City's passive 
or active discriminatory practices. 1ld. at 291, 
106 S. Ct. at 1856 (O'Connor, J., concurring); 
Shaw, 517 U.S. at 908 n. 4, 910, Il6 S. Ct. at 
J.2Q1. 

[**21] This view allows the flexibility 
necessary to address one of the more complex 
and pressing issues facing cities and states today. 
Requiring a city to have strong evidence that 
remedial action is necessary before using racial 
classifications balances the tensions inherent in 
using racial classifications to cure racial 
discrimination. Though the Fourteenth 
Amendment generally prohibits racial 
classifications, Shaw, 517 U.S. at 907. Il6 S. Ct. 
at 1902, its core purpose is to do away with 
governmentally imposed discrimination based 
on race. Palmore v. Sidoti, 466 U.S. 429, 432. 

104 S. Ct, 1879, 1881-82. 80 L. Ed. 2d 421 
LJ21MJ., Cities and states may therefore be faced 
with the delicate task of using racial 
classifications to remedy racial discrimination. 
For though racial classifications are a suspect 
remedy, id. at 273, 106 S. Ct. at 1846, they may 
nevertheless be necessary to correct the impact 
of past discrimination. Shaw. 517 U.S. at 909, 
116 S. Ct. at 1903. Reconciling these seemingly 
conflicting principles requires extraordinary 
care. Hygant. 476 U.S. at 277, 106 S. Ct. at 1848 
(plurality). Requiring a political [**21] entity to 
prove anything more than "strong evidence" of 
racial discrimination before enacting an 
affirmative action plan could undermine the 
incentive to voluntarily meet its civil rights 
obligations. Id. at 290. 106 S. Ct. at 1855 
(O'Connor, J., concurring). If there is a strong 
basis in the evidence to show the government's 
purpose was proper, there may be little 
justification in disallowing governmental entities 
from supplementing pre-enactment evidence 
with post-enactment studies reinforcing the 
statistical integrity of their initial findings. 

2. Competing views of Wyll'.ant and Croson 
Although the Court adopted one interpretation of 
~. the Court acknowledges that decisions 
preceding Shaw could be interpreted to favor 
either position. In Wygant. a school board 
terminated non-minority teachers before 
terminating less senior minority colleagues. The 
Court held that the school board's termination 
policy violated the Fourteenth Amendment. 476 
U.S. at 271, 273, 106 S. Ct. at 1845, 1846. 
Although the school board's plan was based on a 
finding of societal discrimination, the Court 
found this evidence insufficient. Notably, the 
Court rejected [**231 the school board's offer of 
post-enactment evidence to supplement the 
legislative record, but not on protection 
principles. Rather, the post-enactment evidence 
was not part of the record, and the Court held it 
violated the "unquestioned rule that [the] Court 

7 More than evidence of societal discrimination must be shown. Croson, 488 U.S. at 500, I09 S. Ct. at 725. For example, 
evidence that suggests discrimination is traceable to the public entity's actions would suffice. Wygant. 476 U.S. at 277. 288. 106 
S. Cr. at 1849. 1854 (plurality). 
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decides cases based on the record before it." /4. 
at 278 n.5, 106 S. Ct. at 1849 (plurality). 
Moreover, the Court was not required to reach 
the admissibility issue, because it held that, even 
if the school board had a compelling purpose, its 
plan was not narrowly tailored. Id. at 283. 106 S. 
Ct. at 1852. The Court in Wygant, therefore, did 
not reject post-enactment evidence because it 
was post-enactment evidence. 

[*1024] In Croson, Caucasian contractors 
challenged Richmond, Virginia's affirmative 
action program. The Court held that the City 
proffered insufficient evidence supporting the 
first condition --that a city develop evidence 
meeting the Fourteenth Amendment's specificity 
requirements. In Croson, the only evidence that 
supported Richmond's decision to pass an 
affirmative action plan compared the city's 
minority population to the percentage of 
contracts awarded to minority [**24] firms. 
8488 U.S. at 485, 109 S. Ct. at 717. According to 
the Court, such statistics did little to show that 
the council's actual purpose was to pass 
remedial legislation and not to create a racial 
preference. Id. The Court suggested that instead, 
Richmond might have conducted a disparity 
study comparing the percentage of contracts 
going to minorities to the percentage of 
minorities qualified to undertake the particular 
task. Id. at 501, 109 S. Ct. at 726. 9 

[**25] c. Other circuit court decisions 

Though the five circuit courts deciding the issue 
are unanimous in permitting· supplementation, 
they take different paths to reach the same 
destination. Harrison & Burrowes Bridge 
Constructors, Inc. v. Cuomo, 981 F.2d 50, 60 
(2nd Cir. 1992}10

; Contractors Assoc. of E. Pa .. 
Inc. v. Ci01 Qf' Phi/a .• 6 F.Jd 990, 1003-04 (3rd 
Cir. 1993); Coral Constr. Co, v. King County, 
941 F.2d 910, 921 (9th Cir. 1991 ). cert. denied, 
502 U.S. 1033, 112 S. Ct, 875, ll6 L. Ed. 2d 780 
(19921: Concrete Works <!,[Colo., Inc. v. Denver: 
36 F.3d 1513, 1521 (10th Cir: 1994): Adarand 
Constructors, Inc. v. Slater, 228 F.3d 1147, 1161, 
1166-67 (10th Cir. 2000); Eng'g Conti: Assoc. of 
S. Fla.. inc. v. Metro. Dade County, 122 F.Jd 
895, 911 Ulth Cir. 1997/. cert, denied, 523 U.S. 
1004, 118S. Ct.1186, 140L. Ed. 2d317(1998l. 
To complicate matters, decisions by the Second, 
Third, and Ninth Circuits preceded Shaw, while 
decisions by the Tenth and Eleventh Circuits 
succeed .5.hmY.. 

[**26] The Ninth Circuit, held, consistent with 
Shaw's subsequent holding, that legislating on 
the basis of race without any pre-enactment 
evidence of discrimination is presumptively 
void. Coral Const.. 941 F2d at 921. The Ninth 
Circuit went on to hold that, where a state has a 
good faith reason to believe that systemic 
discrimination has occurred, it would not strike 
down a program for inadequacy of the record if 
post-enactment [*1025] fact-finding supports 
the program. Id. Imposing the Shaw decision 
over Coral Constr., once a city can show strong 

8 The ~ decision implies that the city council did not attempt to supplement the legislative record with post-enactment 
evidence. 488 U.S. 469. 477-86. 109 S. Ct. 706. 713·18, 102 L. Ed. 2d 854. 
9 The Court in~ also found that the evidence proffered by the Richmond City Council failed to constitute a "strong basis 
in evidence" for its conclusion that remedial legislation was necessary. Although the Croson does not describe what constitutes 
such evidence, it did describe what evidence did not suffice. Croson held that evidence of societal discrimination is insufficient to 
establish "strong evidence.'' Id. al 500, 109 S. Ct. at 725. 

10 ~ is of dubious importance. Like Drabik, it does not directly reach the issue of whether post-enactment evidence is 
admissible. Hmi!2n involved New York City's set-aside regulations passed pursuant to state law. State law empowered cities to 
encourage and assist minority businesses to participate in work on governmental contracts. Hanison, 981 F.2d at 60. The 
constitutionality of the state legislation was not at issue. l!!,. Instead, plaintiffs challenged the constitutionality of the city's 
regulations. Is!. The case was ultimately dismissed against the city. The court held that a prospective injunction was moot because 
the city had dismantled its existing program and was in the process of drafting new regulations in light of new studies. Id. The 
damage claims were dismissed on qualified immunity grounds because the city's previous plan was passed before Sd!wm, and 
officials had reasonably thought that they were compliant with equal protection requirements when enacting the original regulations. 
!IL.i!.Lfil. 
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evidence justifying a proper purpose, then 
post-enactment evidence can supplement those 
findings. 

The Third Circuit, faced with facts similar to the 
case sub judice, questioned whether evidence 
generated after enactment, but covering a 
pre-enactment period, is properly characterized 
as post-enactment evidence. 11Contractors Ass'n 
of E. Pa .. 6 F.3d at 1003-04. Nevertheless, it 
reasoned that disallowing post-enactment 
evidence would put cities and states in a 
precarious position. Governmental entities must 
pro-actively remedy past discrimination and 
ensure their efforts in doing so do not violate 
[**27] the Equal Protection Clause. l.d,_gJ_ 

1004. If post-enactment evidence was 
inadmissible, despite some evidence showing 
complicit participation in discriminatory 
practices, a city would be forced to wait for 
further study despite its continuing perpetration 
of discriminatory practices. ht. 
The Ninth Circuit's decision reflected similar 
reasoning. Rejecting post-enactment evidence 
would in effect force governmental entities to 
wait for the completion of time consuming 
studies before acting, despite knowledge that 
current practices were discriminatory. This 
would unfairly expose cities and states to 
liability while they are forced to continue 
violating equal protection principles pending 
further studies. Coral Constr .• 941 F.2d at 921; 
see also 13?1gant, 476 U.S. at 291, 106 s. Ct. cit 
1856. The Ninth Circuit found it unacceptable 

[**28) to interpret the Constitution as 
mandating such a Robson's choice --if a city acts 

it violates the Constitution, and if a city doesn't 
act it violates the Constitution. 

The Third Circuit, as well as the Tenth and 
Eleventh Circuits, highlighted the 
appropriateness of supplementing the record 
when injunctive relief is requested. Contractors 
Ass'n of E. Pa .• 6 F.3d at 1004. As injunctions 
seek prospective relief only, it follows that all 
evidence preceding the issuance of an injunction 
must be considered, including post-enactment 
evidence. Id,: Concrete Works, 36 F.3d at 1521; 
Eng'g Contractor's Ass'n ofS. Fla., 122 F.3d at 
911. In the instant case, Plaintiffs have requested 
injunctive relief. 

In permitting the use of post-enactment 
evidence, the Tenth Circuit seized on Croson' s 
language that a city must "identify [the] 
discrimination . . . with some specificity before 
[it] may use race-conscious relief." Concrete 
Works, 36 F.3d at 1521 (quoting Croson, 488 
U.S. at 504. 109 S. Ct. at 72'l) (emphasis added). 
The Court in Concrete Works reasoned that 
Croson therefore does not foreclose [**29] 
consideration of post-enactment evidence, 
because Croson only required identification of 
racial discrimination with "some" specificity. 12 

[**30] [*1026] d. Summar_y of Sixth Circuit. 
Supreme Court. and other circuit court decisions 

Shaw, Wygant, and Croson are all susceptible to 
competing interpretations, and the Sixth Circuit 
has not rendered a decision on the matter. The 
five circuit court decisions permitting 
post-enactment supplementation of the 

11 As mentioned, the City's "post-enactment" evidence covers the years between 1992 and 1996. The MBWE plan was not 
enacted until 1996. 
12 The Court notes, though the Tunth Circuit may ultimately be correct in its conclusion, it quoted Croson's language out of 
context. "Some specificity" refers not to the quantum of evidence required, but to the pemrlssible geographic scope of the statistics; 
i.e., a city cannot rely on a study showing national or state-wide disparities in the percentage of public contracts awarded to 
minority business. Croson, h 488 U.S. at 504, l09 S. Ct. al 727. 

The Eleventh Circuit also interpreted the Supreme Court's language out of context when it seized on Wygant's statement that a 
» contemporaneous or antecedent finding of past discrimination by a court or other competent body is not a constitutional prerequisite 
to a public employer's voluntary agreement to an affirmative action plan." See e.g., Eng'g Contractors As§'o of S. Fla., 122 
F.3d at 911. Rather than stand for the proposition that post-enactment evidence is appropriate, the Court's statement was intended 
to relieve a city or state from showing that it actually discriminated; showing passive participation in discriminatory practices 
would be sufficient.~ 476 U.S. 292, 106 S. Ct at 1856 (O'Connor, J., concurring). 
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legislative record reached identical results, but 
through different means. Accordingly, a 
substantial disagreement of opinion exists as to 
the proper role played by post-enactment 
evidence. 

3. Materially advance the litiption 

Interlocutory appeal is favored where reversal 
would substantially alter the course of the 
district court proceedings or relieve the parties of 
significant burdens. Iron Workers. 29 F. Supp. 2d 
at 833. Interlocutory appeal is most appropriate 
early in the proceedings. Id. at 835. In contrast, 
the role of interlocutory appeal is diminished 
when a case is nearing trial and large 
expenditures have already been made. Id.: see 
also Takacs v. Hahn Auto. Corp., 1999 U.S. Dist. 
LEXIS 21694, No. C-3-95-404, 1999 WL 
33117266, at *4 (S.D. Ohio April 23, 1999). 
Parties have engaged in minimal discovery to 
this point. An interlocutory decision [**31] will 
potentially save substantial judicial resources 
and litigant expense. Discovery in this case will 
be immense and is estimated to take eighteen 
months. 13 Absent an interlocutory appeal, 
depositions of relevant witnesses would focus on 
pre-enactment evidence. If the admissibility 
issue was found in error on final appeal, 
however, depositions would have to be re-taken 
to address post-enactment evidence, probably 
taking an additional eighteen months. 
Though the potential savings will be substantial 
for discovery proceedings, an interlocutory 
decision could have a major impact on the time 
and expense involved at trial. The trial is 
expected to last ten days and involve extensive 
expert testimony. The first trial will inevitably 
test the sufficiency of the pre-enactment 
evidence. A second trial would duplicate expert 
testimony on pre-enactment evidence because a 
new jury would be empaneled. Immediate 
resolution [**32] of this issue has the potential 
to materially advance this litigation because it 
will potentially save judicial resources and 
litigant expense. 

4. Exce.ptional circumstances 

An interlocutory appeal should only be granted 
in exceptional circumstances, used sparingly to 
avoid protracted and expensive litigation. 
Cardwell, 504 F.2d 444, 446 (6th Cir. 1974). In 
Cardwell. the Sixth Circuit held that it was 
inappropriate to certify for interlocutory appeal a 
simple personal injury or wrongful death case 
that could be disposed of on their merits in a few 
days. In stark contrast, the legal and statistical 
issues in the instant case are complex, and the 
financial and legal stakes are high. Resolving the 
post-enactment evidence issue early in the 
proceedings would potentially save time and 
avoid duplicative litigation over issues that 
should, because of the constitutional dimension 
be promptly adjudicated. ' 

[*1027] 5. Conclusion 

Immediately resolving this issue may materially 
affect and advance the outcome of the 
proceedings. Interlocutory appeal is proper, 
because, evident through Supreme Court and 
circuit court decisions, substantial disagreement 
of opinion exists as [**33] to the admissibility 
of post-enactment evidence. That discovery is 
undeveloped does not hinder the Sixth Circuit's 
review, as a well-developed record is 
unnecessary to determine whether 
post-enactment evidence is admissible to show a 
compelling state interest. 16 Charles Alan 
Wright, et al., Federal Practice and Procedure, § 
3929, at 380-83 (2d ed. 1996). In fact, that 
discovery is undeveloped supports immediate 
review, as early intervention potentially will 
relieve the Court and the parties from future 
burdens created by duplicative and expensive 
proceedings. Id. at 416. 

Additional considerations support certification 
of interlocutory appeal. This issue is inextricably 
linked to the substance of equal protection 
review. Because this issue involves an important 
question of law, interlocutory appeal is 
especially appropriate. Atl. Citv Elec. Co. v, Gen. 

13 At the parties scheduling conference in May, 2001, the discovery deadline was set for August. 2001. 
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Elec. Co .• 207 F. Supp. 613, 620, (D.C.N.Y. 
1962), m'f:g, 312 F.2d 236 (2nd 1962). cert. 
denied, 373 U.S. 909, 83 S. Ct. 1298, JO L Ed. 
ZiJ..111, 16 Wright, et al., § 3930 at 422. 

While proximity in time to the final judgment on 
the merits weighs against interlocutory [**34] 
appeal, here litigation is in its early stages. 
Parties are not scheduled for trial until February, 
2002, over a year from now. Moreover, parties 
have engaged in very little discovery. Because 
parties are in early stages of litigation, 
interlocutory appeal is advantageous. Baranski v. 
Serhant, 602 F. Supp. 33. 36 (D.C. Ill. 1985). In 
accordance with 28 U.S.C. § 1292 (b), the Court 
GRANTS Defendant's motion to certify. for 
appeal its June 9, 1999 Order precluding the 
admission of post-enactment evidence to show a 
compelling state interest. 

B. Defendant's motion for a stay 

In evaluating whether a stay should be granted 
pending the circuit court's disposition of an 
interlocutory appeal, the Court considers the 
same factors as it does for a preliminary 
injunction: (1) the likelihood that the party 
seeking the stay will prevail on the merits of the 
appeal; (2) the likelihood that the moving party 
will be irreparably harmed absent a stay; (3) the 
prospect that others will be harmed if the court 
grants the stay; and (4) the public interest in 
granting the stay. Mich. Coalition v. 
Griepentrog, 945 F.2d 150. 153 (6th Cir. 1991). 
[**35] 

Due to the procedural posture of this case, the 
first factor must be assessed in light of 
incomplete factual findings and is therefore 
afforded a fair degree of deference. Id.: Roth v. 
Bank of the Commonwealth. 583 F.2d 527. 537 
(6th Ci,: 1978). At minimum, Defendant must 
show serious questions going to the merits of the 
district court's decision. In re DeLorean Motor 

Co., 755 F,2d 1223, 1229 (6th Cil: 1985). 
Defendant . emphasizes five circuit courts 
decisions in its favor. Serious questions, 
therefore, exist as to the proper application of 
post-enactment evidence to show a compelling 
state interest. See Ohio ex rel. Celebrezze v. 
Nuclear Reg. Comm'n, 812 F.2d 288. 290 (6th 
Cir. 1987 > (implying that the necessary showing 
of likelihood of success on the merits is 
inversely proportional to the strength of other 
factors in the moving party's favor). 

Defendant contends that it will be irreparably 
harmed absent a stay. In evaluating the hann to 
Defendant, the Court looks to the substantiality 
of the injury alleged, the likelihood of its 
occurrence, and the adequacy of the proof 
provided. [*1028] Mich. Coalition, 945 R2d at 
154. [**36] When Plaintiff moves for a 
preliminary injunction, the Court will be 
restricted to examining only pre-enactment 
evidence, making a preliminary injunction's 
issuance more likely than if the Court admitted 
post-enactment evidence. If, howe.ver, the Sixth 
Circuit subsequently reverses this Court's June 
9, 1999 Order and holds that post-enactment 
evidence is permissible to supplement the 
legislative record, there may exist grounds to 
dissolve the preliminary injunction. In the 
meantime, the City would have had to 
implement race-neutral procedures, reassess all 
contracting bids before it, and then, if the 
injunction is dissolved, re-engage the MWBE 
program. This would cause a major disruption 
and possibly frustrate the City's constitutional 
obligation to ensure it does not discriminate 
against its citizens. 14Palmore v. Sidoti. 466 U.S. 
429. 432. 104 S. Ct. 1879. 1881-82, 80 L. Ed. 2d 
421 (1984). As the harm is constitutional in 
nature, it is irreparable. l lA Charles Alan 
Wright, et al., Federal Practice and Procedure, § 
2948.1, at 161 (2d ed. 1996); see also Coalition 
for Econ. Equity v. Wilson. 1996 U.S. Dist. 
LEXIS 18488, No. C 96 4024 TEH, 1996 WL 

14 The Sixth Circuit has stated that harm to the moving party cannot be speculative. Michigan Coalition, 945 F.2d 111 .154. 
Instead, the hB11ll must be certain and immediate. !'1. The Court emphasizes that, though it is speculative as how the Sixth Circuit 
will decided the post-enactment evidence issue, it is certain that Plaintiffs will move for a preliminary injunction, ~ Complaint, 
P 3 at *12. Defendant does not have to wait to be injured before moving for a stay. 11A Wright, et al., § 2948.1, at 155. 
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691962, at *3 (N.D.Cal. Nov. 27, 1996). [**37] 
Additionally, the City would suffer irreparable 
non-compensatory harm because there is no way 
to calculate any damages to the City for forcing 
a gap in the enforcement of its MWBE program. 
Moreover, the program's re-engagement would 
not alter contracts secured when a preliminary 
injunction was in place. 

On the other hand, if Plaintiffs are correct that 
the MWBE program violates their equal 
protection rights, a stay may prolong their 
exposure to unconstitutional conditions. Indeed, 
considerations [**38] of the City's financial 
health and administrative efficiency cannot run 
roughshod over plaintiffs constitutional rights. 
See Reed v. Rhodes, 549 F.2d 1050, 1052 (6th 
Cir. 1976 ). At the same time, a stay also 
implicates the constitutional interests of 
minorities in the construction business and their 
continuing employment opportunities. If the 
MWBE program is enjoined, minority 
business's would likely be severely and 
negatively impacted, resulting in irreparable 
harm. See Adarand Constructors, Inc. v. Slater. 
228 F.3d 1147, 1161, 1167 (10th Ci,: 2000) 
(stating that ample evidence shows that when 
race-conscious public contracting programs are 
struck down or discontinued, minority business 
participation in the relevant market drops 
sharply) (citing 144 Cong. Rec. S1421 (March S, 
1998) (statement of Sen. Moseley-Braun)). 
Moreover, a stay is shorter in duration than a 
preliminary injunction. The possible harm to 
Plaintiffs' constitutional interests in granting a 
stay are therefore less than the possible harm to 
the minority businesses' constitutional interests 
in denying a stay. 

Public interest strongly favors a stay. Eleven of 
the twelve council members [**39] who were 
present voted to pass the MWBE program. See 
Defendant's Memorandum in Support of Motion 
for Certification of Interlocutory Appeal and 
Motion to Stay Proceedings, at *9. Additionally, 
it would be in the public interest to maintain 
coherence, stability, and integrity in the judicial 
proceedings surrounding the MWBE program's 

legality. Absent a stay, the Court [*1029] is 
faced with the prospect of temporarily 
dismantling the MWBE program which the 
City's elected officials voted to pass. The Court 
would further be faced with the prospect of 
dissolving the injunction and reinstating the 
MWBE program if the Sixth Circuit holds 
post-enactment evidence is admissible. The 
Court does not shy away from the repercussions 
of protecting constitutional rights. On the 
contrary, because the issues at stake are so 
important the Court should make a fully 
informed decision before disrupting the status 
quo. The Court finds that constitutional interests 
at stake are best protected if the Court waits for 
guidance from the Sixth Circuit on an issue that 
is undisputably central to the complete and fair 
disposition of the case. 

Finally, the Court notes that not issuing a stay 
would frustrate the very [**40] objectives of the 
interlocutory appeal, which is to achieve judicial 
economy and discourage piecemeal litigation. 
Moreover, staying the proceedings facilitates a 
seamless and fair adjudication of the merits, and 
saves judicial resources and litigant expense. 
Fed. R. Civ. P. 1. Although the Court recognizes 
the possible harms to others in granting a stay, 
the factors ultimately weigh in Defendant's 
favor. Defendant's motion to stay all 
proceedings pending resolution of the 
interlocutory appeal is accordingly GRANTED. 

ill. Order 

For the foregoing reasons, the Court GRANTS 
Defendant's motion for an interlocutory appeal 
of the Court's June 9, 1999 Order refusing to 
admit post-enactment evidence for the purpose 
of showing a compelling state interest. The 
Court also GRANTS Defendant's motion for a 
stay of the proceedings pending the Sixth 
Circuit's disposition of the interlocutory appeal. 

IT IS SO ORDERED this 20th day, December 
2000. 

BERNICE BOUIE DONALD 

UNITED STATES DISTRICT COURT 
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THIRD AMENDED COMPLAINT 

NOW COMES the plaintiff, MIDWEST FENCE CORPORATION ("Midwest 

Fence"), by and through its attorneys, Dashiell Law Offices, LLC, and amends its second 

amended complaint by adding Count XVIIl to assert punitive damages against the 

Tollway Defendants. In all other respects, this Third Amended Complaint is identical to 

the Secon:d Amended Complaint. 

NATURE OF CLAIMS 

1. Both the Illinois Department of Transportation ("IDOT") and the Illinois State 

Toll Highway Authority ("the Tollway") have instituted programs ("the IDOT Program" 

and "Diversity Program") to increase the flow of public dollars for road construction to 

certain types of companies described as "disadvantaged business enterprises" ("DBEs"). 

Both agencies have achieved the vast majority of their DBE participation through 

contract requirements for prime contractors to use DBEs as subcontractors ("contract 

goals"). On those projects receiving federal financial assistance, IDOT is subject to 

federal regulations promulgated by the United States Department of Transportation 

1 

. ~. 
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("DOT") and its administrative agency, the Federal Highway Administration (''FHW A") 

and is subject to a degree of monitoring by those federal agencies. Since it receives no 

federal funding, the Tollway is not subject to federal regulations or oversight, nor is 

IDOT on its state funded projects. Plaintiff claims that the contract goals imposed by 

IDOT and the Tollway deny it equal protection of the laws and is seeking declarative, 

injunctive and monetary relief. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over this matter pursuant to 28 U .S.C. § 1331, because 

the controversy arises under the Constitution and laws of the United States pursuant to 28 

U.S.C. § 1343(a), because this complaint is brought to redress the deprivation, under 

color of State law, of the plaintiffs right to equal protection of the laws under the United 

States Constitution and Acts of Congress and pursuant to 28 U.S.C. § 1343(b), because 

this complaint seeks .to recover money damages and equitable relief under Acts of 

Congress providing for the protection of civil rights. 

3. This matter presents an actual controversy within the meaning of 28 U.S.C. 

§ 2201(a), and the plaintiff is seeking further necessary and proper relief based on the 

declaratory judgment it asks of the Court as allowed by 28 U.S.C. § 2202. 

4. This Court has supplemental jurisdiction over any claims brought under state law 

pursuant to 28 U.S.C. § 1367. 

5. Venue is proper pursuant to 28 U.S.C. § 1391(b), as a substantial part of the 

events or omissions, which gave rise to this cause of action, occurred within this judicial 

district. 

2 
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PARTIES 

6. Midwest Fence is a Delaware corporation with its main office and principle place 

of business located in Chicago, Illinois. Midwest Fence is a guardrail, bridge rail and 

fencing contractor. It is 100 percent owned and controlled by white males and does not 

qualify as a Disadvantaged Business Enterprise (DBE) under the FHW A regulations or 

under IDOT's DBE Program. 

7. Midwest Fence bids primarily as a subcontractor on contracts let by IDOT. 

8. As detailed below, Midwest Fence has been subject to illegal discrimination based 

on race and gender and has suffered, and continues to suffer, substantial damages as a 

consequence thereof. 

9. Ray LaHood is the Secretary of the DOT ("Secretary"), which is an executive 

branch of the United States Government. See 49 U.S.C. § 102(a). The DOT is 

responsible for, among other things, overseeing the construction and maintenance of our 

nation's roads and highways. As Secretary, Mr. LaHood is responsible for the overall 

operation of the DOT. He is named herein solely in his capacity as Secretary. 

10. Victor M. Mendez is the Federal Highway Administrator ("Administrator''). As 

such, he is in charge of the Federal Highway Administration ("FHW A"). 49 U.S.C. 

§ 104(b)(l). The FHW A is an administration in the DOT. 49 U.S.C. § 104 (a). The 

Administrator is responsible for carrying out the duties and powers vested in the 

Secretary for highway development related to highway design, construction and 

maintenani;e. 49 U.S.C. § 104(c)(2). Mr. Mendez is named herein solely in his capacity 

as Admini~trator. 
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11. IDOT is a department of the executive branch of the Illinois government. 20 Il..,CS 

5/5-15. It is responsible for overseeing the design, construction and maintenance of the 

State's system of highways and roads. 20 ILCS 2705/2705-1, et seq.; 605 ILCS 5/4-101, 

et seq. 

12. Ann L. Schneider is the Acting Secretary of IDOT ("Secretary of Transportation") 

and serves on the board of the Tollway, ex officio. As the Secretary of Transportation, 

Ms. Schneider has overall responsibility for IDOT' s operations and is its chief 

procurement officer. 30 Il..,CS 500/1-15.15(2). She is named herein solely in her 

capacities as Secretary of Transportation and as a board member of the Tollway. 

13. The Tollway is an instrumentality and administrative agency of the State of 

Illinois authorized by the Toll Highway Act in 1968 to construct, operate, regulate and 

maintain a system of toll highways in the State. 605 ILCS 10.1 et seq. It is governed by 

an 11-member board of directors. 605 ll..CS 10/3. 

14. Upon information and belief, the Tollway is funded entirely through user fees and 

receives no federal funding. 

15. The Governor of Illinois and the Secretary of Transportation serve as ex officio 

members of the Tollway board. The remaining nine members are named by the governor. 

16. Paula Wolff is the current Chairperson of the Tollway and serves on its board. 

17. Patrick Quinn is the governor of the State of Illinois and serves on the board of 

the Tollway, ex officio. 

18. Ann L. Schneider is the Secretary of Transportation and serves on the board of the 

Tollway, ex officio. 
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19. James J. Banks, George Pradel, Carl 0. Towns, James M. Roolf, Thomas 

Canham, Bill Morris, Tom Weisner, and Maria N. Saldana, are the other members of the 

Tollway board. 

20. All of the members of the Tollway board are named herein solely in their official 

capacities as board members of the Tollway with the exception of Ann L. Schneider, who 

is also named in her capacity as Secretary of Transportation, and are hereinafter 

collectively referred to as "the board members." 

I. CLAIMS AGAINST IDOT, SCHNEIDER, LAHOOD and MARTINEZ 

Background - IDOT, Schneider, LaHood and Martinez Claims 

A. IDOT's Contracting Process 

21. IDOT's contracts for construction, with a few exceptions itemized in the 

applicable Illinois statutes and regulations, must be let to the lowest responsible bidder in 

open, competitive bidding after an appropriate invitation for bids and public notice. 30 

ILCS 500/30-15(a); 30 ILCS 500/20-10. 

22. Section 108.1 of IDOT's Standard Specifications for Road and Bridge 

Construction requires the prime contractor to perform with its own organization work 

items accounting for at least 50 percent of the total contract amount. Consequently, no 

more than 50 percent of the total contract amount can ever be given to subcontractors on 

any given contract, In fact, prime contractors retain well over one-half of the work on 

most contracts so that much less than one-half of the total contract dollars actually goes 

to subcontractors. 

5 



Case: 1:10-cv-05627 Document#: 217 Filed: 07/20/12 Page 6 of 58 PagelD #:2140 

B. IDOT's DBE Program 

23. IDOT's DBE Program is an affirmative action program, which relies primarily on 

contract requirements to increase participation of DBEs on IDOT construction projects. 

24. IDOT's DBE Program, with respect to federally funded projects, is governed by 

the DOT regulations. With respect to state funded programs, IDOT also follows the DOT 

regulations. 

25. IDOT must formulate an annual, overall DBE participation goal, which must be 

submitted to the FHW A. 49 C.F.R. §§ 26.45(a)(l) and 26.45(t)(l). 

26. IDOT must continue to provide data about its DBE Program to the DOT as 

directed by the FHWA. 49 C.F.R. § 26.ll(b). 

27. In the administration of its DBE Program, IDOT may consult with the FHW A in 

its role as an operating administration of the DOT. 49 C.F.R. § 26.5l(E)(3). 

C. The DOT Regulations 

28. The DOT regulations governing the DBE participation programs for federally 

funded projects of the state departments of transportation, including IDOT' s, are set forth 

in 49 C.F.R. pt. ~6. 

29. The DOT regulations define a DBE as "a for-profit business concern-

"(1) That is at least 51 percent owned by one or more individuals who are both 

socially and economically disadvantaged or, in the case of a corporation, in which 51 

percent of the stock is owned by one or more such individuals; and 

"(2) Whose management and daily business operations are controlled by one or 

more of the socially and economically disadvantaged individuals who own it." 49 C.F.R. 

§ 26.5 

6 



Case: 1:10-cv-05627 Document#: 217 Filed: 07/20/12 Page 7 of 58 PagelD #:2141 

30. All recipients of DOT funds ("recipients") "must rebuttably presume that citizens 

of the United States (or lawfully admitted permanent residents) who are women, Black 

Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, 

Subcontinent Asian Americans, or other minorities found to be disadvantaged by the 

[Small Business Administration ("SBA")] are socially and economically disadvantaged 

individuals." 49 C.F.R. §§ 26.61(c) and 26.67a). This means that members of the above 

groups do not have the burden of proving that they are socially or economically 

disadvantaged, See 49 C.F.R. § 26.61(c). 

31. The groups that receive the presumption of social and economic disadvantage are 

broadly defined, so that they include all groups of people within the United States except 

for white males. 49 C.F.R. § 26.5 (definition of socially and economically disadvantaged 

individual, Section (2)). 

32. Individuals who are not presumed to be socially and economically disadvantaged, 

i.e., white males, have the burden of proving by a preponderance of the evidence that 

they are socially and economically disadvantaged, 49 C.F.R. §§ 26.6l(d) and 26.67(d). 

33. To be deemed socially disadvantaged when a man (all women are presumed 

socially and economically disadvantaged) is not a member of one of the above groups, he 

must prove that he has been subjected to racial or ethnic prejudice or cultural bias within 

American society because of his identity as a member of a group and without regard to 

his individual qualities. 49 C.F.R. pt. 26, Appendix E. ("Appendix E"), Appendix B 

lists specific elements of "individual social disadvantage," which are required to be 

considered socially disadvantaged. 
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34. To qualify as economically disadvantaged, an individual must also be socially 

disadvantaged. Appendix E. As a consequence, it is impossible for almost all firms that 

are majority-owned by white males to qualify as a DBE. 

D. DBE Goals Are Met Almost Exclusively at the Expense of Non-DBE 
Subcontractors Even Though Subcontractors Receive Only a Small 
Percentage of Total Contract Dollars 

35. Virtually all of the contract dollars that go to DBEs from IDOT come from 

subcontract dollars, i.e., money that flows from prime contractors to subcontractors, even 

though subcontractors receive only about 25 percent of the total contract dollars. 

36. For example, in federal fiscal year 2007 (October 1, 2006, through September 30, 

2007), $1,354,577,435 went directly to prime contractors as a whole, while $338,513,578 

went to subcontractors. $183,267,044 went to DBEs, of which $146,532,174 came from 

subcontract dollars. Only $38,734,870 went to DBEs serving as prime contractors. This 

is because a firm must be economically disadvantaged to qualify as a DBE under the 

DOT regulations. Their economic limitations make it impossible for DBEs to bid on any 

but the smallest prime contracts. The only reason DBEs receive any prime contracts is 

because IDOT "unbundles" a small percentage of the contracts it lets. Those contracts 

are small in dollar amount and consist only of the specialized type of work done by 

subcontractors, not the large, comprehensive road projects typically done by prime 

contractors. 

37. Furthermore, IDOT requires prime contractors to be prequalified, which severely 

restricts the number of firms who can bid for most prime contracts dollars. 49 C.F.R. 

§26.6538. By virtue of the foregoing, DBEs are not able to bid for the vast majority 

of prime contract dollars and, therefore, are not similarly situated to prime contractors. 
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39. Upon information and belief, in recent months, IDOT has been dramatically 

increasing the DBE participation rates required by contract to the point where its DBE 

contract requirements threaten to drive non-DBE subcontractors out of the public road 

building market. 

DECLARATORY RELIEF- IDOT, SCHNEIDER, LAHOOD and MARTINEZ -
COUNTS I through VII 

COUNT I 

Declaratory Relief - The DOT Regulations Are Unconstitutional On Their Face 

40. The plaintiff incorporates herein by reference all of the above allegations. 

A. The Constitutional Justification and Requirements for a Legitimate 
Affirmative Action Program 

41. Section 1 of Fourteenth Amendment to the Constitution states in relevant part: 

"No State shall ... deny any person within its jurisdiction the equal protection of the 

laws." 

42. Section 5 of the Fourteenth Amendment states: ''The Congress shall have the 

power to enforce, by legislation, the provisions of this article." 

43. The Fifth Amendment to the Constitution provides in relevant part: ''No person 

shall ... be deprived of life, liberty or property without due process of law." This clause 

guarantees equal protection of the laws of the federal government to the same extent that 

the Equal Protection Clause of the Fourteenth Amendment guarantees equal protection of 

the laws of the states and local governments. Adarandv. Pena, 515 U.S. 200,213 - 217 

(1995). 

43. Section 1 of the Civil Rights Act of 1866 as amended states in part: 
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"( a) All persons within the jurisdiction of the United States shall have the same 

right in every State and Territory to make and enforce contracts, to sue, be parties, 

give evidence, and to the full and equal benefit of all laws and proceedings for the 

security of persons and property as is enjoyed by white citizens, and shall be 

subject to like punishment, pains, penalties, taxes, licenses, and exactions of every 

kind, and to no other." 42 U.S.C. § 1981. 

44. The foregoing statute affords protection to white citizens as well as nonwhite 

citizens. McDonald v. Santa Fe Trail, 427 U.S. 273 (1976). 

45. Title VI of the Civil Rights Act of 1964 provides: "No person in the United States 

shall, on the ground of race, color, or national origin, be excluded from participation in, 

be denied the benefits of, or be subjected to discrimination under any program or activity 

receiving Federal financial assistance." 42 U.S.C. § 2000d . 

. 46. Discrimination based on race is suspect and is subject to strict judicial scrutiny, 

whether imposed by the state or the federal government. Richmond v. Croson, 488 U.S. 

469 (1989); Adarand, 515 U.S. at 235 and 236. 

4 7. In order to justify an affirmative action program based on race, ethnicity or 

gender, the DOT must demonstrate a compelling state interest. With the single exception 

of desired diversity in certain forms of higher education, only the correction of past or 

present discrimination based on race, ethnicity or gender by the governmental unit 

providing preferential treatment can provide the necessary compelling governmental 

interest. Croson, 488 U.S. at 492. 

48. An affirmative action program that gives preferential treatment based on race, 

ethnicity or gender must be narrowly tailored to address the compelling state interest. 
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There "must be the most exact connection between the justification and classification." 

Wygantv. Jack.wnBoard of Education, 416 U.S. 267,280 (1986); Croson, 488 U.S. at 

506and 507. 

49. While it is not impennissible to burden innocent third parties in the 

implementation of a legitimate affirmative plan, that burden must be slight and diffuse. 

Wygant, 476 U.S. at 281 through 283. 

B. The Constitutional Flaws Inherent in the DOT Regulations 

50. For the reasons set forth below, the DOT regulations are not narrowly tailored to 

address the DOT's claimed compelling interest. The regulations force IDOT and other 

recipients of DOT funds to single out non-DBE subcontractors, who at best receive only 

a small percentage of the total contract dollars at issue, to bear virtually the entire burden 

of meeting remedial goals directed toward all contract dollars spent by IDOT and by 

other recipients of federal funds on construction contracts. As a consequence, the DOT 

regulations are unconstitutional on their face and violate the rights of Midwest Fence and 

other non-DBE subcontractors to equal protection of the laws guaranteed by the Fifth and 

Fourteenth amendments of the Constitution, by 42 U.S.C. § 1981, and by 42 U.S.C. 

§ 2000(d). 

51. As explained below, the regulations are also vague and pennit unfettered. 

subjective and secretive formulation of the substantive rights of others with no clear 

guidelines or limitations. They also establish an unconstitutional quota system. 

1. The DOT Regulations Force an Undue Burden on Non-DBE Subcontractors 

52. The DOT regulations require recipients to set an overall DBE participation goal 

based on the total amount of contract dollars. 49 C.F.R. § 26.45(a)(l). However, contract 
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goals are, as a practical matter, met using only subcontract dollars, and contract goals 

must be set so that they will cumulatively result in meeting any portion of the overall goal 

that cannot be met using race-neutral means. 49 C.F.R. §§ 26.45(e)(l) and (2); 

53. In an attempt to avoid an unconstitutional quota system, the DOT regulations 

establish the following scheme for attaining overall DBE participation goals: 

a. The use of quotas for DBEs is prohibited. 49 C.F.R. § 26.43(a). 

b. Set-aside contracts for DBEs are also prohibited except in limited and 

extreme circumstances when no other method could be reasonably 

expected to redress egregious instances of discrimination. 49 C.F.R. 

§ 26.43(b). Thus, a recipient may not simply require that only DBEs bid 

on enough prime contract dollars to meet a goal. Neither the DOT 

regulations nor the Constitution would permit this. 

c. A recipient may use contract goals only on those DOT-assisted contracts 

that have subcontracting possibilities. 49 C.F.R. § 26.Sl(e)(l). "Contract 

goals" is a well-known phrase within the industry, which refers to 

contractual requirements of DBE participation rates measured in terms of 

dollars for individual contracts. These provisions require prime 

contractors to use "good faith efforts" to subcontract out a portion of a 

contract to DBEs, so that DBEs receive a percentage of the total contract 

dollars equal to the required percentage, (See, e.g., 49 C.F.R. §26.53(a) 

and 26.53(g) explaining that contract goals are contract requirements 

imposed on prime contractors. 49 C.F.R. §26.53(a) permits a recipient to 
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award a contract only to bidders who make good faith efforts to meet the 

DBE contract goal.) 

54. As explained in paragraphs 26 through 28 above, DBEs can only bid on a tiny 

percentage of prime contract dollars. By consequence, the foregoing regulatory scheme 

forces recipients, such as IDOT, to set a DBE participation goal as a percentage of total 

contract dollars while also forcing them to achieve that goal almost entirely at the 

expense of non-DBE subcontractors. Yet total subcontract dollars constitute only about 

25 percent of the total sum at issue. 

55. Thus, by design the DOT regulations impose a remedy that is not narrowly 

tailored to their goal of attaining a certain overall DBE participation rate, and, therefore, 

they are not narrowly tailored on their face. Builders Association of Greater Chicago v. 

County of Cook, 256 F. 3d 642,646 (ih Cir.2001) (There must be "a close match 

between the evil against which the remedy is directed and the terms of the remedy ... 

[T]he remedy must be 'narrowly tailored' to the wrong that it seeks to correct."). 

56. For the same reason, the burden imposed on innocent third persons is not diffuse; 

it is the opposite. The regulations specifically target non-DBE subcontractors to shoulder 

almost the entire burden of their contract goals. 

57. The burden on non-DBE subcontractors is not slight. The DOT regulations force 

a grossly disproportionate burden on non-DBE subcontractors and now threaten to drive 

non-DBE subcontractors from the public road building market. 

58. The details of the regulations reflect a pervasive disregard for non-DBE 

subcontractors. For example, 49 C.F.R. § 26.45(g) requires all recipients to provide for 

public participation in determining overall goals. To meet this obligation, 49 C.F.R. 
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§ 26.45(g)(l) requires the following: 

"Consultation with minority, women's (sic) and general contractor groups, 
community organizations, and other officials or organizations which could be 
expected to have information concerning the availability of disadvantaged and 
non-disadvantaged businesses, the effects of discrimination on opportunities for 
DBEs, and your efforts to establish a level playing field for the participation of 
DBEs." 

Thus, the regulations specifically acknowledge the interest of minorities, women and 

general contractors while ignoring the interest of the very group against which the 

regulations are designed to discriminate: non-DBE subcontractors. This profoundly 

disturbing omission demonstrates at best a failure to realize that non-DBE subcontractors 

are not mere abstractions but are real entities fully entitled to the rights and privileges of 

Equal Protection. At worst, the omission manifests an astounding arrogance in 

presuming the regulations to be above the Constitution. 

59. In concentrating the burden on non-DBE subcontractors, the regulations unduly 

burden a group with relatively little financial or political power, which is precisely the 

type of discrimination the guarantees of Equal Protection are intended to guard against 

' 
2. The Classification of DBEs Is Overly Broad and Makes No Attempt to 
Correlate the Identical Preferential Treatment Afforded a Vast Array of Disparate 
Groups to the Degree of Discrimination Each Group May or May Not Have 
Endured. 

60. There is no explanation or factual foundation for the broad scope of the 

presumption of social and economic disadvantage equally bestowed on all women and a 

vast, diverse set of various racial and ethnic groups, whose relative disadvantages due to 

discrimination within the DOT' s jurisdiction, if any, cannot reasonably be expected to be 

identical. See, e.g., Croson, 488 U.S. at 506. · 
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61. Neither the United States government nor the State of Illinois can have the same 

compelling interest in correcting past and present discrimination, if any, with respect to 

all of the various, disparate groups given the same preferential treatment by the 

regulations. Similarly, the tailoring of the remedy to address any wrongs suffered by 

each group cannot be identical, so that the regulations lack the necessary compelling state 

interest and narrow tailoring on their face. 

3. The Regulations Are Unconstitutionally yyue - Providing a Guise of 
Flexibility to a Rigid Quota System and Allowing an Excess Burden on Certain 
Types of Work, Even Within Subcontracting. 

a. The Waiver System Does Not Provide Flexibility. 

62. The individual contract goals are said to be aspirational, not absolute. The 

recipient must only administer its DBE program in good faith. 49 C.F.R. § 26.47. In this 

fashion, the regulations ostensibly avoid imposing a rigid quota system, which would be 

unconstitutional. See e.g., Grutter v. Bollinger, 539 U.S. 306 (2003); Croson, 488 U.S. at 

499. 

63. The requisite flexibility in attaining contract goals is presumed to come, in part, 

from the allowance of waivers to prime contractors in meeting contractually mandated 

percentage goals of DBE participation if they demonstrate a good faith effort to meet the 

goals. 49 C.F.R. § 26.53(a); Appendix A to Part 6 ("Appendix A"). 

64. However, the regulations lack clear guidelines to determine ••good faith efforts" to 

permit a waiver. See, e.g., Appendix A, Section II. ("We emphasize, however, that your 

judgment concerning the sufficiency of the firm's good faith efforts is a judgment call: 

meeting quantitative formulas is not required."). This lack of guidance expressly endorses 

subjective judgments and permits recipients to keep the waiver process secret and to 
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allow waivers so infrequently that they do not provide flexibility, thereby only serving to 

hide an unconstitutional, rigid quota system. 

65. For example, in 2008 and 2009, IDOT allowed waivers equaling only about 

3/1 0ths of one percent of the total contract dollars it spent on construction. Allowing a de 

minimis variance from contractually mandated goals does not render those goals 

"flexible" but makes the use of contract goals a rigid quota system. 

b. The ''Graduation" System Defined by the Regulations Discourages 
Success in the Form of Firms Evolving from DBE Status Into 
Competitive Firms No Longer Needing Preferential Treatment. 

66. When DBEs reach a certain level of economic success, they are no longer DBEs 

by definition. 49 C.F.R. § 26.67(b). In this fashion, the regulations purport to provide 

flexibility by allowing DBEs to graduate from the preferential scheme. 

67. However, by forcing recipients to meet almost all of their overall DBE goals from 

the pool of subcontract dollars, the regulations provide a disincentive for DBEs to 

graduate from the system. 

68. For example, as described above, IDOT' s overall aspirational goal in recent years 

has been 22.77 percent DBE participation with respect to all contract dollars. The 

plaintiff has been informed and believes that IDOT now seeks to approach or surpass that 

goal in terms of actual DBE participation. Yet subcontractors receive only about 25 

percent of all contract dollars, thereby allowing non-DBE subcontractors to compete for 

only slightly over 2 percent of the total contract dollars. No DBE whose owners are of 

sound mind would strive to "graduate" into the position of being forced to compete on 

these terms. "Graduation" or "success" actually mean passing into extinction in the 

public market. 
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69. For the above reasons, the "graduation" allowed by the regulations does not 

provide flexibility. Instead, it perpetuates and encourages an unconstitutional quota 

system. 

70. To further aggravate the problem, the regulations do not properly account for 

success. A DBE who graduates is considered a success only in the sense that it is no 

longer certifiable as a DBE. This success, however, is not factored into future 

calculations of DBE availability or the need to correct past or present discrimination. 

Each success story should reduce the need for contract goals in some fashion. Instead, a 

successful DBE is simply converted into an abstraction, otherwise known as a non-DBE 

subcontractor. This treatment cannot foster "success" in the true meaning of the word 

and impedes, rather than creates, flexibility. 

c. The DOT Regulations Encourage an Undue Burden on 
Subcontractors Who Perform Certain Types of Work. 

71. The DOT regulations require recipients to unduly burden non-DBE 

subcontractors who perform certain types of work, including those who are in the 

business of supplying and installing guardrail and fencing, such as Midwest Fence, in the 

following manner: 

a. 49 C.F.R. § 26.51(B)(4) states: "Your contract goals must provide for 

participation by all certified DBEs and must not be subdivided into group-specific 

goals." 

b. The difficulty is that the regulations, as noted, require contract goals to 

come from subcontracting dollars. There is no way for a recipient to determine 

the amount of work that can be done by DBEs without determining those line 

items that can be subcontracted and then determining whether DBEs are available 
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to perform the type of work described in each line item. In fact, this is precisely 

what IDOT does. 

c. In order for a prime contractor to obtain a DBE participation rate based on 

total contract dollars, non-DBE subcontractors - who engage in types of work for 

which there is presumed to be high DBE availability- are disproportionately 

burdened. 

d. Guardrail and fencing are line items that have large DBE possibilities, 

encouraging prime contractors to use DBEs for this type of work. 

e. The undue burden on non-DBE subcontractors doing guardrail and 

fencing is further aggravated, because this type of work is typically a relatively 

large line item with subcontracting possibilities. As a result, a prime contractor 

can meet a large percentage of a contract DBE requirement by selecting a DBE 

guardrail and fencing subcontractor, providing further incentive for prime 

contractors to give this particular type of work to DBEs. 

C. Summary: The DOT Regulations Are Unconstitutional 

72. The DOT regulations are not narrowly tailored, as they single out a uniquely 

vulnerable group to bear the brunt of their claimed remedial goal. They fail to articulate, 

much less explain, why the DOT has the same compelling interest to correct past and 

present discrimination' for all women and a vast, diverse multitude of racial and ethnic 

groups. They attempt to circumvent the Constitutional prohibition against quotas by 

creating ploys to give a false impression of flexibility. 
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73. For all of the foregoing reasons, to the extent they impose contract goals, the DOT 

regulations flagrantly disregard the guarantees of equal protection of the laws provided 

by the United States Constitution and are, therefore, void. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays as follows: 

A. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that, to the extent they impose contract goals, the DOT regulations are in 

violation of the equal protection guarantees of the United States Constitution and, as 

such, are unconstitutional; 

B. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that the DOT regulations improperly impede the rights of Midwest Fence 

Corporation to enter into and enforce contracts in violation of 42 U.S.C. § 1981; 

C. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that Midwest Fence Corporation, by virtue of the DOT regulations, has been 

subjected to discrimination under a program or activity receiving Federal financial 

assistance in violation of 42 U.S.C. § 2000d; 

D. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); 

E. For such further necessary and proper relief based on the declaratory 

judgment or decree as detailed below in accordance with 28 Q.S.C.§ 2202; and 

F. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 
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COUNT II 

Declaratory Relief - The DOT Regulations Are Unconstitutional As Applied 

74. The plaintiff incorporates herein by reference all of the above allegations. 

75. Pursuant to the foregoing, the DOT regulations have been improperly applied by 

the DOT, the FHW A and IDOT, rendering IDOT's DBE Program unconstitutional. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays as follows: 

A. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that the DOT regulations, as applied by the DOT, the FHW A and IDOT, are in 

violation of the equal protection guarantees of the United States Constitution and, as 

such, are unconstitutional, or, alternatively, that the IDOT DBE Program is 

unconstitutional; 

B. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that the DOT regulations, as applied by DOT, the FHW A and IDOT, 

improperly impede the rights of Midwest Fence Corporation to enter into and enforce 

contracts in violation of 42 U.S.C. § 1981; 

C. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that Midwest Fence Corporation, by virtue of the DOT regulations, as applied 

by DOT, the FHW A and IDOT, has been subjected to illegal discrimination under a 

program or activity receiving Federal financial assistance in violation of 42 U.S.C. 

§ 2000d; 

D. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); 
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E. For such further necessary and proper relief based on the declaratory 

judgment or decree as detailed below in accordance with 28 U.S.C. § 2202; and 

F. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNTID 

Declaratory Relief -The DOT Regulations Have Not Been Properly Authorized by 
Congress 

76. The plaintiff incorporates herein by reference all of the above allegations. 

A. The Statutory Authority for the Regulations Is Incomplete 

77. The official publication of the DOT regulations lists the following as providing 

the necessary Congressional authority for those regulations: 23 U.S.C. § 324, 42 U.S.C. 

§ 2000d, et. seq. 49 U.S.C. § 1615, 42 USC§§ 47107, 47113 and 47123, and Sect. 

llOl(b), Pub. L. 105-178, 112 Stat. 107, 113. 

78. 23 U.S.C. §324 pertains only to gender discrimination. 42 U.S.C. § 2000d, et. 

seq. is race-neutral, so it cannot be read to allow reverse discrimination, and 42 U;S.C. 

§§ 47017, 47113 and 47123 pertain to aviation, not road construction. 

79. 49 U.S.C. § 1615 does not even exist. 

80. Only Section llOl(b) of Public Law 105-178 provides any authority for the 

Secretary to issue regulations with respect to DBE programs for state road construction, 

which involve racial and ethnic groups in addition to women. 23 U.S.C. § 101 note. 

That provision is part of the Safe, Accountable, Flexible, Efficient Transportation Equity 

Act: A Legacy for Users ("SAFETEA-LU"). 

81. Section ( 1) of the above provision incorporates the definition of "socially and 

economically disadvantaged individuals," which is given in the Small Business Act and 
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the relevant subcontracting regulations issued pursuant to that Act. Section (4) of the 

same provision gives the Secretary authority to issue regulations to establish minimum 

uniform criteria for certifying DBEs. 23 U.S.C. § 101 note, Sections (1) and (4). Hence, 

those DOT regulations defining who is economically and socially disadvantaged and 

setting forth the procedures for uniform DBE certification are authorized by SAFI'EA

LU. 

82. What is problematic are the balance of the DOT regulations, which provide 

exhaustive rules and procedures to determine DBE availability and participation rates. 

These are the very regulations that now threaten to drive non-DBE subcontractors from 

the public market as set forth above. The only arguably pertinent provision in this regard 

is Section (2) of the above SAFETEA-LU provision, which states as follows: 

"General rule. - Except to the extent that the Secretary determines otherwise, not 
less than l O percent of the amounts made available for any ·program under titles I, 
ill, and V of this Act [ citations omitted] shall be expended through small business 
concerns owned and controlled by socially and economically disadvantaged 
individuals." 23 U.S.C. § 101 note, Section (2). 

83. The authority extended to the Secretary by this section is very limited: He may 

determine when a recipient may distribute less than 10 percent of the total funds received 

from the FHW A to small business concerns owned and controlled by socially and 

economically disadvantaged individuals. On this slender thread of authority, the 

Secretary and the Administrator have founded a regulatory crusade, dramatically 

impacting the road construction industry, shifting jobs between firms by altering the 

landscape of competition, increasing the costs to taxpayers, severely disrupting 

businesses and depriving persons of their constitutional rights. 
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B. The Regulations May Not Create Substantive Rights 

84. Federal regulations are to implement the mandates of Congress and may not of 

their own accord create substantive rights. Alexander. v. Sandoval, 532 U.S. 275 (2001). 

85. By severely limiting the rights of non-DBE subcontractors to compete for 

business and to earn a living, the DOT regulations have greatly affected the substantive 

rights of others. They have increased costs to the industry and to taxpayers. In 

unilaterally creating regulations that allow the states to determine DBE availability and 

participation rates mandated by contracts, and in detennining the group of innocent third 

parties from whom the preferential benefits are drawn, the regulations create, and deprive 

some of, substantive rights. 

86. This administrative legislation has not been authorized by Congress and is not 

permitted by the separation of powers inherent in the Constitution. 

C. The Enabling Statute of the DOT and the FHW A Prohibit the Delegation of 
Regulatory or Substantive Authority to the State Departments of 
Transportation 

87. Section 322(b) of the enabling statute for the DOT allows the Secretary to 

delegate and authorize successive delegations of duties to an officer or employee of the 

DOT. An officer, in tum, can delegate successively. However, the authority of the 

Administrator to carry out the duties and powers of the Secretary for development related 

to highway construction and maintenance cannot be delegated to anyone outside of the 

FHW A. 49 U.S.C. § 322(b); 49 U.S.C. § 104(c)(l). 

88. Pursuant to the foregoing, the S~retary and the Administrator have no authority 

to delegate to.the state departments of transportation the various duties delegated to them 
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in the DOT regulations, the same being expressly reserved for the FHW A by the above 

statutory provisions. 

WHEREFORE, the plaintiff, Midwest Fence prays as follows: 

A. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that the DOT regulations, to the extent they provide rules and regulations for 

the detennination of DBE availability, DBE participation rates, and individual contract 

goals, are not authorized by Congress and are void. 

B. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); 

C. For such further necessary and proper relief based on the declaratory 

judgment or decree as detailed below in accordance with 28 U.S.C. § 2202; and 

D. For such further interim and pennanent relief as this Court deems 

necessary and appropriate. 

COUNT IV 

Declaratory Relief - SAFETEA-LU IS UNCONSTITUTIONAL 

89. The plaintiff incorporates herein by reference all of the above allegations. 

90. AB noted in paragraph 82 above, SAFETEA-LU provides in relevant part as 

follows: 

"Except to the extent that the Secretary detennines otherwise, not less than 10 
percent of the amounts made available for any program under titles I, III, and V of 
this Act [citations omitted] shall be expended through small business concerns 
owned and controlled by socially and economically disadvantaged individuals." 
23 USC 101 note, Section (2). 

91. In 49 C.F.R. § 26.41, the Secretary and Administrator interpret the statutory 10 

percent provision as follows: 
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"(a) The statutes authorizing this program provide that, except to the extent the 
Secretary detennines otherwise, not less than 10 percent of the authorized funds 
are to be expended with DBEs. 

"(b) This 10 percent goal is an aspirational goal at the national level, which the 
[DOT] uses as a tool in evaluating and monitoring DBEs' opportunities to 
participate in DOT-assisted contracts. 

"(c) The national 10 percent goal does not authorize or require recipients to set 
overall or contract goals at the 10 percent level, or any other particular level, or to 
take any special administrative steps if their goals are above or below 10 percent." 
49 CFR § 26.41. 

92. Hence, the above regulation interprets the statutory IO percent provision to be 

meaningless. This untenable interpretation was used because, when interpreted in 

accordance with its substantive meaning, the 10 percent provision constitutes an 

unconstitutional quota. The discretion given the Secretary to waive the quota has no 

meaning because the Secretary is provided no guidelines. Giving the Secretary a blank 

check to determine the substantive rights of others based on race, ethnicity and gender 

against a statutory backdrop, which is either a quota or gratuitous verbiage, cannot 

withstand strict judicial scrutiny. 

93. As discussed in paragraph 83 above, the Secretary and Administrator have 

interpreted the phrase, "Except to the extent that the Secretary determines otherwise" to 

empower them to issue all of the regulations that require the setting of overall DBE 

participation goals, the setting of individual contract goals, and the determination of DBE 

availability. 

94. lithe interpretation of the above SAFETEA-LU provision given it by the 

Secretary and Administrator is correct, then the statute itself is unconstitutional as being 

an unconstitutionally vague determiner of substantive rights and for attempting an 
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unconstitutional delegation of legislative authority to administrative agencies in 

contravention of the separation of powers inherent in the Constitution. 

95. To the extent SAFETEA-LU attempts to articulate a compelling interest, it is so 

amorphous that it cannot survive strict judicial scrutiny, ant its broad delegation of 

authority to the Secretary is not precisely tailored to address that interest. 

WHEREFORE, the plaintiff, Midwest Fence prays as follows: 

A. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that 23 U.S.C. § 101 note, Section (2) is unconstitutional and, as a consequence, 

void; 

B. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); 

C. For such further necessary and proper relief based on the declaratory 

judgment or decree as detailed below in accordance with 28 U.S.C. § 2202; and 

D. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNTY 

Declaratory Relief against Ann L. Schneider in her Official Capacity as Acting 
Secretary of IDOT - The State Statutes Authorizing IDOT's DBE Program for 

State Funded Projects Are Unconstitutional 

96. The plaintiff incorporates herein by reference all of the above allegations. 

97. The United States Supreme Court has held race-based affirmative action programs 

cannot rely on a quota system. See e.g., Grutter v. Bollinger, supra. 

98. Section 4(b) of the Business Enterprise for Minorities, Females and Persons with 

Disabilities Act, 30 ILCS 575/4(b), states in part: "Not less than 10% of the total dollar 
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amount of State construction contracts is established as a goal to be awarded to minority 

and female owned businesses, and contracts representing 50% of the amount of all State 

construction contracts awarded to minority and female owned businesses shall be 

awarded to female owned businesses." 

99. The mandatory percentage requirements amount to an impermissible quota 

system that is unconstitutional on its face. 

100. In addition, Section 2705-593(c) of the State Civil Administrative Code of Illinois 

for the Department of Transportation, 20 ILCS 2705/2705-593(c), states, in part: 

(c) Applicant firms must be found eligible to be certified as a 
Disadvantaged Business Enterprise (DBE) program under the 
federal regulations contained in 49 CFR part 26 and part 23. 

As the State statute follows the federal rt;1gulations for certification of DBEs, the statute is 

unconstitutional on its face for the same reasons laid out in Count I, paragraphs 52 and 53 

above. 

The prior Target Market Statute 

101. Section 2705-600, 20 IL.CS 2705/2705-600, effective July 1, 2010, to July 28, 

2011, attempted to establish a ''Target Market Program," and stated, in part, the 

following: 

(a) In January of each year, the chief procurement officer shall estimate the dollar 
value of all contracts to be awarded by the Department during that year and shall 
multiply that total by the minority-owned busines,s target market percentage and 
the women-owned business target market percentage for that year. Contracts with 
an estimated dollar value equal to those products shall be set aside (prior to 
advertisement in the case of contracts to be awarded by bid) to be let only to 
qualified minority-owned businesses and qualified women-owned businesses, 
respectively. · 
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102. 20 ILCS 2705/2705-600, as it existed from July 1, 2010, to July 28, 2011, was 

unconstitutional on its face. It patently violated equal protection of the laws guaranteed 

by the United States Constitution, Section 1 of the Civil Rights Act of 1866, Title VI of 

the Civil Rights Act of 1964, and the Illinois Civil Rights Act of 2003 by creating 

unconstitutional set asides or quotas. 

102a. After implementing two lettings under the above Target Market Program, 20 

ILCS 2705/2705-600, was amended effective July 28, 2011 (sometimes hereinafter "the 

amended statute" or ''the statute"), 

The current Target Market Statute 

102b. The amended statute provides: "In order to reme<Jy particular incidents and 

patterns of egregious race or gender discrimination, the chief procurement officer, in 

consultation with [IDOT], shall have the power to implement a target market program," 

which is to incorporate an exhaustive list of required terms. ( emphasis added) 20 ILCS 

2705/2705-600. 

102c. Each fiscal year, IDOT shall review any and all evidence of discrimination related 

to transportation construction projects. The evidence may include various rates of 

utilization and availability of minority and women owned enterprises, 20 ILCS 

2705/2705(0.S)(i) through (iv); comparative rates of business formation, 20 ILCS 

2705/2705(0.S)(v); and anecdotal evidence. 20 ILCS 2705/2705(0.S)(vi). 

102d. "If after reviewing such evidence, [IDOT] finds," with the concurrence of the 

chief procurement officer, "that [IDOT] has a strong basis in evidence that it has a 

compelling interest in remedying the identified discrimination against a specific group, 

race, or gender, and that the only remedy for such discrimination is a narrowly tailored 
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target market, the chief procurement officer, in consultation with [IDOT], has the power 

to establish and implement a target market program tailored to address the specific 

findings of egregious discrimination" following a public hearing. 20 ILCS 

2705/2705(0.5). 

102e. The Target Market Program to be implemented shall be limited to minority

owned and female-owned businesses. Businesses predominately owned by white males 

are prohibited from bidding on Target Market Program projects. 

102f. The amended statute is unconstitutional including, without limitation, the 

following particulars: 

a. The General Assembly had no strong basis in evidence to enact the statute. 

b. The only remedy provided in the statute is a set-aside, which imposes 

quotas based exclusively on race, ethnicity and gender. 

c. The statute does not provide for alternative remedies that are less 

discriminatory or race-neutral. 

d. It is impossible for IDOT and the chief procurement officer to adequately 

investigate "egregious" discrimination based on statistical disparities as directed by the 

amended statute within the time allotted by the statute. 

e. An ad hoc, as-applied constitutional challenge each year to the 

implementation of the statute would not be able to provide injunctive relief because, by 

the time a court was ready to rule based on the annual Target Market program, the 

construction season would be over and IDOT and the chief procurement officer would be 

investigating for a strong basis in evidence for the next year. 
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f. The statute makes liberal use of undefined terms, such as "egregious 

discrimination," making it impossible for the public or contractors to know the standards 

of behavior purportedly being addressed. As a consequence, the statute is 

unconstitutionally vague. 

g. The latest disparity study commissioned by IDOT, which was released at 

the end of September, 2011, after a delay of approximately one year, does not find 

"egregious" cµscrimination that would justify set-asides or quotas. 

h. IDOT keeps an inadequate database to rely on statistics to detennine if 

there is any discrimination, much less the type of "egregious" discrimination envisioned 

by the statute, which might give rise to a colorable argument for quotas based on race, 

ethnicity and gender. 

i. The specific statistics IDOT is directed to review and consider by the 

statute cannot justify a finding of egregious discrimination, which might give rise to a 

colorable argument for quotas based on race, ethnicity and gender. 

j. The Target Market program authorized by the statute specifically targets 

small contractors predominantly owned by white males who typically do specialty 

subcontracting to bear most of the burden. Therefore, the remedy imposed by the statute 

cannot be narrowly tailored and the burden it imposes. on innocent third parties is neither 

light nor diffuse. 

k. The Target Market program authorized by the statute makes no attempt to 

avoid over-concentration of the favored firms in any type of work, and, therefore, is not 

narrowly tailored. 
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l. The amended statute fails to explain how a male is determined to be a 

member of a favored race. As such, it is unconstitutionally vague. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for relief against 

Ann L. Schneider, in her official capacity as Acting Secretary of IDOT, as follows: 

A. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring Section 4(b) of the Business Enterprise for Minorities, Females and Persons 

with Disabilities Act, 30 ILCS 575/4(b), Section 2705-593(c) of the State Civil 

Administrative Code of Illinois for the Department of Transportation, 20 ILCS 

2705/2705-593(c), and Section 2705-600 of the State Civil Administrative Code of 

Illinois for the Department of Transportation, 20 ILCS 2705/2705-600, to be in violation 

of the Equal Protection guarantees of the United States Constitution and, as such, 

unconstitutional as of the filing of the original complaint and at the present time; 

B. For an Order ofthis Court entered in accordance with 28 U.S.C. § 2201 

declaring that the foregoing state statutes improperly impede the rights of Midwest Fence 

Corporation to enter into and enforce contracts on Illinois state funded projects in 

violation of 42 U.S.C. §1981 as of the filing of the original complaint and at the present 

time; 

C. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); 

D. For such further necessary and proper relief based on the declaratory 

judgment or decree as detailed below in accordance with 28 U.S.C. § 2202; and 

E. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

31 

' I 
i 

-, 
I 



Case: 1:10-cv-05627 Document#: 217 Filed: 07/20/12 Page 32 of 58 PagelD #:2166 

COUNT VI 

Declaratory Relief against Ann L. Schneider in her Official Capacity as 
Secretary of IDOT - IDOT Has Not Followed the DOT Regulations 

103. The plaintiff incorporates herein by reference all of the above allegations and 

pleads the following allegations in this count in the alternative. 

104. On those contracts which require contract goals, the regulations provide that the 

prime contractor need not meet the goal each time, if it can demonstrate good faith efforts 

to meet those goals. 49 C.F.R. §§ 26.53(a) and (b)(2); Appendix A. If a good faith effort 

has been demonstrated, the recipient is to waive the contractual DBE goal requirement. 

This is to help the DBE Program to be flexible and not a rigid quota system. 

105. However, as explained in paragraphs 64 and 65 above, IDOT has so restricted the 

use of waivers that they do not provide flexibility. 

106. The DOT regulations require recipients to avoid imposing undue burdens on non

DBE subcontractors. 49 C.F.R. §§ 26.33(a) and (b) and 49 C.F.R. § 26.45(f)(5)(ii); 

107. As explained in paragraphs 35 through 38 above, IDOT has placed a grossly 

disproportionate burden on non-DBE subcontractors. 

108. As explained in paragraph 71, IDOT's DBE Program violates 49 C.F.R. 

§ 26.33(a) by over-concentrating DBEs in certain types of work performed by 

subcontractors. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for relief against 

Ann L. Schneider, in her official capacity as Acting Secretary of IDOT, as follows: 

A. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that IDOT' s DBE Program is in violation of the DOT regulations and the Equal 

Protection guarantees of the United States Constitution; 
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B. For an Order of this Court entered in accordance with 28 U.S.C. §2201 

declaring that IDOT's DBE Program improperly impedes the rights of Midwest Fence 

Corporation to enter into and enforce contracts in violation of 42 U.S.C. § 1981 because 

IDOT has failed to properly implement the DOT regulations; 

C. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that Midwest Fence Corporation, by virtue of IDOT' s DBE Program, has been 

subjected to discrimination under a program or activity receiving federal financial 

assistance in violation of 42 U.S.C. § 2000d; 

D. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); 

E. For such further necessary and proper relief based on the declaratory 

judgment or decree as detailed below in accordance with 28 U.S.C. § 2202; and 

F. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNT VII 

Declaratory Relief against Ann L. Schneider in her Official Capacity as 
Acting Secretary of IDOT - The IDOT DBE Program Is Unconstitutional and 

Illegal 

109. The plaintiff incorporates herein by reference all of the above allegations. 

A. Federally Funded Projects 

110. For all of the reasons set forth in Counts I through IV and VI, the IDOT Program 

violates the requirements of the United States Constitution and is illegal in its entirety, 

including its federally funded projects. 

33 



Case: 1:10-cv-05627 Document#: 217 Filed: 07/20/12 Page 34 of 58 Pagelb #:2168 

111. In addition, neither IDOT nor the DOT and the FHW A ha.ve a strong basis in 

evidence for increasing DBE goals within the past year when little or nothing has 

changed to justify such an increase, and, upon information and belief, none of those 

agencies has reviewed additional studies or data to support that increase. 

8. State Funded Projects 

112. In addition and in the alternative, for all of the reasons set forth in Counts I 

through VI, IDOT' s DBE Program violates the requirements of the United States 

Constitution and is illegal as it applies to its state funded projects. 

113. Flll1her, with respect to state funded projects, IDOT may not rely on a compelling 

state interest of the federal government, as it does not receive federal funds for those 

projects, and IDOT has no strong basis in evidence to justify its contract goals program 

on state funded projects. 

114. Similarly, with respect to state funded projects, IDOT may not rely on the DOT's 

nationwide regulations to tailor its statewide program to its statewide compelling interest. 

For this additional reason, IDOT' s DBE Program is not narrowly tailored to address its 

claimed compelling interest with respect to its state funded projects. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for relief against 

Gary Hannig, in his official capacity as Secretary of IDOT, as follows: 

A. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that IDOT' s DBE Program is in violation of the Equal Protection guarantees of 

the United States Constitution; 

B. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that IDOT' s DBE Program improperly impedes the rights of Midwest Fence 
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Corporation to enter into and enforce contracts in violation of 42 U.S.C. § 1981 because 

IDOT has failed to properly implement the DOT regulations; 

C. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that Midwest Fence Corporation, by virtue of IDOT' s DBE Program, has been 

subjected to discrimination under a program or activity receiving federal financial 

assistance in violation of 42 U.S.C. § 2000d; 

D. In the altemati ve, for an Order of this Court entered in accordance with 28 

U.S.C. § 2201 declaring that IDOT's DBE Program is in violation of the equal protection 

guarantees of the United States Constitution and in violation of 42 USC§ 1981 with 

respect to state funded projects; 

E. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); 

F. For such further necessary and proper relief based on the declaratory 

judgment or decree as detailed below in accor®nce with 28 U.S.C. § 2202; and 

G. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

INJUNCTIVE RELIEF - LaHOOD, MENDEZ AND SCHNEIDER-· 
COUNTS vm through X 

COUNT VIII 

Injunctive Relief - LaHood and Mendez - Ex Parte Young 

115. The plaintiff incorporates herein by reference all of the above allegations. 

116. Pursuant to the foregoing, the plaintiff is entitled to preliminary and permanent 

injunctive relief enjoining Ray LaHood in his capacity as Secretary of the DOT and 
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Victor Mendez in his capacity as Administrator of the FHW A from implementing the 

DOT regulations. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays as follows: 

A. For a preliminary and permanent injunction enjoining Ray LaHood in his 

capacity as Secretary of the DOT and Victor Mendez in his capacity as Administrator of 

the FHW A from implementing the DOT regulations nationwide or, alternatively, within 

the State of lliinois; 

B. For a preliminary and permanent injunction enjoining Ray LaHood in his 

capacity as Secretary of the DOT and Victor Mendez in his capacity as Administrator of 

the FHW A from approving or otherwise facilitating the IDOT DBE Program. 

C. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); and 

D. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNTIX 

Injunctive Relief - Schneider - Ex Parte Young 

117. The plaintiff incorporates herein by reference all of the above allegations. 

118. Pursuant to the foregoing, the plaintiff is entitled to preliminary and permanent 

injunctive relief enjoining Gary Hannig in his capacity as Secretary of the Illinois 

Department of Transportation from implementing the IDOT DBE Program. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays as follows: 
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A. For a preliminary and permanent injunction enjoining Ann L. Schneider, 

in her capacity as Secretary of the Illinois Department of Transportation, from 

implementing the IDOT DBE Program. 

B. In the alternative, for order directing Schneider to follow the DOT 

regulations in the implementation of the IDOT DBE Program. 

C. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); and 

D. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNTX 

Injunctive Relief - IDOT - Illinois Civil Rights Act of 2003 

119. The plaintiff incorporates herein by reference all of the above allegations. 

120. Section 5 of the Illinois Civil Rights Act of 2003 provides in part as follows: 

"Sec. 5. Discrimination prohibited. 

(a) No unit of State, county, or local government in Illinois shall: 

(1) exclude a person from participation in, deny a person the benefits of, or 

subject a person to discrimination under any program or activity on the grounds of 

that person's race, color, national origin, or gender; or (2) utilize criteria or 

methods of administration that have the effect of subjecting individuals to 

discrimination because of their race, color, national origin, or gender. 

(b) Any party aggrieved by conduct that violates subsection (a) may bring a 

civil lawsuit, in a federal district court or State circuit court, against the offending 

unit of government. Any State claim brought in federal district court shall be a 
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supplemental claim to a federal claim. This lawsuit must be brought not later than 

2 years after the violation of subsection (a). If the cowt finds that a violation of 

paragraph (1) or (2) of subsection (a) has occurred, the court may award to the 

plaintiff actual damages. The court, as it deems appropriate, may grant as relief 

any permanent or preliminary negative or mandatory injunction, temporary 

restraining order, or other order. 

(c) Upon motion, a court shall award reasonable attorneys' fees and costs, 

including expert witness fees and other litigation expenses, to a plaintiff who is a 

prevailing party in any action brought: 

(1) pursuant to subsection (b) .. " 740 Il.,CS 23/5. 

121. Pursuant to the foregoing, the plaintiff is entitled to preliminary and permanent 

injunctive relief enjoining IDOT from implementing the IDOT Program. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for a judgment in 

its favor and against IDOT as follows: 

A. For a preliminary and permanent injunction enjoining IDOT from 

implementing its DBE Program; 

B. For reasonable attorneys' fees and costs, including expert witness fees, if 

applicable, and other litigation expenses; and 

C. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 
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MONETARY RELIEF - IDOT- COUNTS XI and XII 

COUNT XI 
Money Damages - IDOT -Abrogation or Waiver of Sovereign Immunity 

122. The plaintiff incorporates herein by reference all of the above allegations. 

A. IDOT's Sovereign Immunity Has Been Abrogated or Waived 

123. 42 U .S.C. § 2000d precludes intentional discrimination. Alexander v. Sandoval, 

532 U.S. 275 (2001). 

124. 42 U.S.C. § 2000d-7 provides that "[a] State shall not be immune under the 

Eleventh Amendment of the Constitution of the United States from suit in Federal court 

for a violation of ... title VI of the Civil Rights Act of 1964 [42 U.S.C. § 2000d et 

] " seq .... 

125. Pursuant to the above provision, the State of Illinois has waived sovereign 

immunity with respect to the plaintiff's claim for money damages against the IDOT. 

126. Alternatively, the sovereign immunity of Illinois against the plaintiff's claim has 

been abrogated by Congress. 

B. The Damages Sustained by Midwest Fence 

127. Midwest Fence has sustained damages in excess of $1 million. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for a judgment in 

its favor and against the Tollway as follows: 

A. For money damages in an amount sufficient to compensate Midwest Fence 

for the damages it has suffered as set forth above and as to be determined through 

discovery and proven at trial; 
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B. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); and 

C. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNT XII 

Money Damages - IDOT - Illinois Civil Rights Act of 2003 

128. The plaintiff incorporates herein by reference all of the above allegations. 

129. Pursuant to the Section 5(b) of Illinois Civil Rights Act of 2003 set forth above, 

the State of Illinois has consented to liability against any unit of State government for 

actual damages caused by discrimination prohibited by Section 5(a) of that Act. 

130. Pursuant to the foregoing acts and omissions of IDOT, it has discriminated 

against Midwest Fence in violation of Section 5(a) of the Illinois Civil Rights Act of 

2003. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for a judgment in 

its favor and against IDOT as follows: 

A. For its actual damages in excess of $1 million as to be determined through 

discovery and proven at trial; 

B. For reasonable attorneys' fees and costs, including expert witness fees, if 

applicable, and other litigation expenses pursuant to Section 5(c) of the Illinois Civil 

Rights Act of 2003; and 

C. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 
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II. CLAIMS AGAINST THE TOLLWAY AND ITS BOARD MEMBERS 

131. Midwest Fence bids primarily as a subcontractor on contracts let by the Tollway. 

132. As detailed below, Midwest Fence has been illegally discriminated against by the 

Tollway based on race and gender and has suffered, and continues to suffer, substantial 

damages as a consequence thereof. 

BACKGROUND 

A. The Tollway Contracting Process 

133. All Tollway contracts for construction, except for procurement of work for 

$30,000 or less or for contracts for completion of a terminated or defaulted contract, must 

be let to the lowest responsible bidder on open, competitive bidding after appropriate 

public advertisement. 605 ILCS 10/16; 30 ILCS 20-20. 

134. Section 108 of the Tollway's Standard Specifications, including all supplements 

thereto, requires the prime contractor to perform with its own organization work items 

accounting for at least 45 percent of the total contract award amount. Consequently, no 

more than 55 percent of the total contract amount can ever be given to subcontractors on 

any given contract. In fact, prime contractors retain well over one-half of the work on 

most contracts so that less than one-half of the total contract dollars go to subcontractors. 

B. The Tollway Diversity Program 

135. As stated above, the Tollway has instituted a voluntary, affirmative action 

program to increase participation of DBEs on Tollway projects. 

136. To qualify as an eligible DBE in road construction for the Tollway, a business 

must be certified as a DBE by one of the following: 

a. The Illinois Department of Transportation ("IDOT"); 

41 



case: 1:10-cv-05627 Document#: 217 Filed: 07/20/12 Page 42 of 58 PagelD #:2176 

b. The Chicago Transit Authority ("CTA''); 

c. Metra; 

d. PACE; or 

e. The City of Chicago ("the City"). 

137. The above agencies and the City participate in the Illinois Unified Certification 

Program ("IL UCP"), which provides for a uniform protocol and identical requirements 

to qualify as a DBE. Hence, DBE certification requirements are the same for the Tollway 

as for IDOT. These requirements are set forth in Subpart D of part 26 of Title 49 of the 

Code of Federal Regulations (''Subpart D"). 49 C.F.R. part 26, Subpart D. 

138. During 2006 through 2008, no prime contracts were let to DBEs by the Tollway. 

All contract dollars that went to DBEs came from money that flowed from prime 

contractors to subcontractors. This is because a firm must be economically 

disadvantaged to qualify as a DBE, making it impossible for DBEs to bid on any but the 

smallest prime contracts. 

139. By virtue of the foregoing, DBEs are not similarly situated to prime contractors. 

140. The Tollway does not maintain any record of the percentage of total contract 

dollars that goes to subcontractors as a whole, so it is impossible to know the exact 

degree of disparate impact intentionally focused on non-DBE subcontractors. However, 

as noted above, IDOT records indicate that approximately 25 percent of its total contract 

dollars went to subcontractors as a whole during federal fiscal year 2007, and there is no 

reason to believe that the Toll way's percentages are substantially different. 
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COUNT XIII 

Declaratory Relief -The Tollway and Its Board Members 

141. The plaintiff incorporates herein by reference all of the above allegations. 

142. For the reasons set forth below, the Tollway's Diversity Program, both on its face 

and as applied, violates the rights of Midwest Fence and other non-DBE subcontractors 

guaranteed by the Equal Protection Clause and by 42 U.S.C. § 1981. 

A. The Discrimination Based on Race and Gender in the Design and 
Implementation of the Tollway's Diversity Program 

143. Part 26 of Title 49 of the Code of Federal Regulations defines a DBE as "a for

profit business concern -

"(l) That is at least 51 percent owned by one or more individuals who are both 

socially and economically disadvantaged or, in the case of a corporation, in which 51 

percent of the stock is owned by one or more such individuals: and 

"(2) Whose management and daily business operations are controlled by one or 

more of the socially and economically disadvantaged individuals who own it." 49 C.F.R. 

§ 26.5 

144. Sections 26.6l(c) and 26.67(a) of Subpart D require all participants in the IL UCP 

to "rebuttably presume that citizens of the United States (or lawfully admitted permanent 

residents) who are women, Black Americans, Hispanic Americans, Native Americans, 

Asian-Pacific Americans, Subcontinent Asian Americans, or other minorities found to be 

disadvantaged by the [Small Business Administration ("SBA")] are socially and 

economically disadvantaged individuals." 49 C.F.R. § 26.67a). This means that 

members of the above groups do not have the burden of proving that they are socially or 

economically disadvantaged. 49 C.F.R. § 26.61(c). 
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145. Individuals who are not presumed to be socially and economically disadvantaged, 

i.e., white males, have the burden of proving by a preponderance of the evidence that 

they are socially and economically disadvantaged. 49 C.F.R. §§ 26.61(d) and 26.67(d). 

146. To be deemed socially disadvantaged when a man'(all women are presumed 

socially and economically disadvantaged) is not a member of one of the above groups, he 

must prove that he has been subjected to racial or ethnic prejudice or cultural bias within 

American society because of his identity as a member of a group and without regard to 

his individual qualities. 49 C.F.R. pt. 26, Appendix E. ("Appendix E"). Appendix E 

lists specific elements of "individual social disadvantage," which are required to be 

considered socially disadvantaged. 

147. To qualify as economically disadvantaged, an individual must also be socially 

disadvantaged. Appendix E. As a consequence, it is extremely difficult and rare for a 

firm that is majority-owned by white males to qualify as a DBE. 

148. The Tollway has achieved overall DBE participation rates in construction services 

expressed as percentages of overall construction contract dollars expended by the 

Tollway of approximately 5.5 percent in 2006, 21.3 percent in 2007 and 21.6 percent in 

2008. Upon information and belief, the Tollway has sought and achieved overall DBE 

participation rates similar to those achieved in 2007 and 2008 since that time until the 

present. 

149. Upon information and belief, the vast majority of DBE participation has been 

achieved through mandatory goals set forth as contract requirements ("contract-goals"). 

The use of contract-goals is sometimes hereinafter referred to as "goal-conscious 

measures." 
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150. To implement contract-goals, the Tollway requires the winning bidder on a 

contract to make a "good faith effort" to subcontract a certain percentage of the total 

contract dollars to DBEs. DBE participation goals on Tollway contracts in recent years 

have typically ranged from 10 percent to 30 percent of total contract dollars with an 

average DBE goal of 20 percent to 22 percent of total dollars. 

151. As a consequence, the vast majority of subcontract dollars flow to DBEs; virtually 

excluding non-DBE subcontractors from the public road building market. 

152. If the low bidder on a project does not have DBE commitments equal to or greater 

than the contract-goal, that prime contractor may obtain a waiver of the DBE requirement 

("Waiver") if it is able to convince the Tollway that it made a good faith effort to meet 

the contract-goal. 

153. Waivers, however, are extremely rare. The total waivers granted from 2007 

through 2009 amounted to less than one percent of total contract dollars. The 

infrequency with which waivers are granted is further evidenced by the fact that the 

Tollway has essentially met its stated, average contract-goal for the last three years that 

those statistics have been made available. Consequently, the use of contract-goals is rigid 

and constitutes an unconstitutional system of set-asides. 

154. Unlike IDOT, which must submit annual plans detailing its diversity program to 

the Federal Highway Administration, the Tollway does not submit such plans to any 

oversight agency or committee, nor are its actions reviewed by any such agency or 

committee. In fact, the Tollway has not prepared a comprehensive and coherent written 

plan for its Diversity Program. 
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B. No Compelling Interest 

155. As the Tollway receives no federal funding, it cannot rely on a compelling interest 

of the federal government. 

156. Discrimination by a governmental unit may be direct or passive to justify 

preferential treatment based on race, ethnicity or gender. Croson, 488 U.S. at 492 and 

493. 

157. There is no evidence of direct discrimination by the Tollway in awarding 

contracts by open bidding to the lowest qualified bidder as the system precludes 

intentional discrimination on the basis of race, ethnicity or gender. Hence, there is no 

compelling interest justifying preferential treatment based on race, ethnicity or gender in 

the Tollway's distribution of total contract dollars. 

158. Passive discrimination is discrimination in the construction industry within a 

governmental unit's jurisdiction in which that unit may have been a passive participant. 

Croson, 488 U.S. at 492 and 493. 

159. Due to the nature of the Tollway' s contracting process, passive discrimination, if 

any, could only have been in the distribution of subcontract dollars by prime contractors 

or upper-tier subcontractors. 

160. Therefore, if there was passive discrimination, the remedy must be tailored to the 

distribution of subcontract dollars and not to total contract dollars, especially if the 

remedy places the burden almost exclusively on non-DBE recipients of subcontract 

dollars. 
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C. Not Narrowly Tailored - Disproportionately Burdens Non-DBE 
Subcontractors and Is Not Tailored to Address the Implicitly Alleged Wrong 

161. An affirmative action program that gives preferential treatment based on race, 

ethnicity or gender must be narrowly tailored to address the compelling state interest. 

There "must be the most exact connection between the justification and classification." 

Wygant v. Jackson Board of Education, 476 U.S. 267, 280 (1986); Croson, 488 U.S. at 

506 and 507. 

162. As the Toll way receives no federal funding, it cannot rely on the tailoring of the 

federal regulations to the federal government's claimed compelling interest. 

163. The Tollway's overall DBE participation goals are based on total contract dollars. 

However, in achieving those goals the Tollway relies almost exclusively on subcontract 

dollars that would have otherwise gone to non-DBE subcontractors. Therefore, the 

means of achieving the goal is not tailored to the goal, i.e., the remedy is not tailored to 

address the perceived compelling state interest. 

164. To the extent the ToHway claims that it has been a passive participant in industry 

discrimination, it is cbµming that it has passively participated in discrimination by prime 

contractors in the distribution of Tollway contract dollars to subcontractors. In that case, 

the remedy should address only the perceived discrimination in the distribution of 

subcontract dollars and not the distribution of total contract dollars, and the overall goal 

of DBE participation should be based on distribution of subcontract dollars only, not on 

total contract dollars. 

165. While it is not impermissible to burden innocent third parties in the 

implementation of a le.gitimate affirmative plan, that burden must slight and diffuse. 

Wygant, 476 U.S. at 281 through 283. 
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166. The Tollway's Diversity Program places a burden on innocent third parties, non

DBE subcontractors, which is not slight but which threatens to drive that group out of the 

public road building market. 

167. The burden is not diffuse but targets a small group: subcontractors owned by 

white males. 

168. The Tollway's Diversity Program, by design, unduly burdens a group with 

relatively little financial or political power, which is precisely the type of discrimination 

the Equal Protection Clause is intended to guard against. 

169. The Tollway's Diversity Program unduly burdens non-DBE subcontractors who 

perform certain types of work, including those who are in the business of supplying and 

installing guardrail and fencing, such as Midwest Fence, in the same manner as the IDOT 

Program as described in paragraph above. 

170. The Tollway's Diversity Program lacks clarity and transparency including, but 

necessarily limited to, the following particulars: 

a. There is no published comprehensive and coherent diversity plan. 

Without a clearly articulated plan, it is impossible to identify the compelling state 

interest claimed by the Tollway, much less determine its extent or accuracy. See, 

e.g., Northern Contracting v. The State of Illinois, et al., 2005 U.S. Dist. LEXIS 

19868 at *58 and *59. ("In order to survive strict scrutiny, the government must 

first articulate a compelling government interest. .. ") It is also impossible to 

determine if the plan is narrowly tailored to address the claimed compelling 

interest and to monitor the implementation of the plan to ensure that it is operated 

to narrowly address the claimed wrong. See, e.g., Parents v. Seattle School Dist. 
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No. 1, 551 U.S. 701, 784-787 (2007) (Kennedy, J., concurring). It is impossible 

to evaluate the Tollway's determination of DBE availability and impossible to 

evaluate the extent to which alternative, nondiscriminatory programs might be 

equally or better suited to correct or alleviate the perceived wrongs. 

b. There is no explanation for the broad scope of the presumption of social 

and economic disadvantage equally bestowed on all women and a vast, diverse set 

of various racial and ethnic groups, whose relative disadvantages due to 

discrimination within the Tollway's jurisdiction, if any, cannot reasonably be 

expected to be identical. See, e.g., Croson, 488 U.S. at 506. 

c. The determination of individual contract goals is secretive. While the 

Tollway puiports to follow a basic procedure, it is lacking in critical details, such 

as the determination of DBE availability. Keeping the deliberative process secret 

allows for subjective and political considerations and fosters the undue burdening 

of non-DBE subcontractors who do certain types of work as described above. 

d. The process for determining Waivers has not been reduced to writing, 

much less made available for public review. The secretive nature of the 

deliberation process also allows subjective and political considerations. It creates 

uncertainty for prime contractors, encouraging them to rely on commitments from 

DBEs, even if inordinately expensive, rather than risk an unlikely waiver. This 

makes the Tollway's Diversity Program an unconstitutionally rigid quota system 

based on race, ethnicity and gender. 

e. It is impossible to know if the Tollway's waiver system evaluates whether 

a DBE' s higher price is attributable to the effects of past discrimination, a 
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minimal requirement for such a procedure to have value. Croson, 488 U.S. at 508 

(" ... the congressional scheme upheld in Fullilove allowed for a waiver of the set

aside provision where an MBE' s higher price was not attributable to the effects of 

past discrimination. Based upon proper findings, such programs are less 

problematic from an equal protection standpoint because they treat all candidates 

individually, rather than making the color of an applicant's skin the sole relevant 

consideration.") 

f. The Toll way does not maintain any record of the percentage of total 

contract dollars that goes to subcontractors as a whole, so it is impossible to know 

the exact degree of disparate impact intentionally focused on non-DBE 

subcontractors. 

g. There is no record of the percentage of DBE participation achieved from 

race-neutral efforts. Therefore, the Tollway cannot determine the extent to which 

its goal-conscious measures are needed. 

171. Pursuant to the foregoing, the Tollway's Diversity Program is unconstitutionally 

vague. 

172. The Tollway has not adequately implemented alternative, non-discriminatory 

programs. For example, the Tollway could require prime contractors to continue to make 

reasonable, good faith efforts to solicit available DBEs while obligating them to accept 

the lowest qualified bid on all subcontracted items, thereby precluding any qualified 

subcontractor from being discriminated against by virtue of the owner's race, ethnicity or 

gender. See, e.g., Croson, 488 U.S. at 507 ("In determining whether race-conscious 
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remedies are appropriate we look to several factors, including the efficacy of alternative 

remedies.") 

173. The Tollway has not made adequate efforts to implement less discriminatory 

measures to aid DBEs, such as those "race-neutral" measures described in the federal 

regulations. 

174. The Tollway allowed Waivers totaling less than one percent of total contract 

dollars from 2007 through 2009, making the contract-goal measures of its Toll way's 

Diversity Program rigid, so that its contract-goals are an unconstitutional quota system 

based on race, ethnicity and gender. 

175. The Tollway's use of waivers is inadequate because, it focuses solely on the 

availability of DB Es and makes no inquiry into whether a DBE, which bids a higher price 

than a non-DBE subcontractor, has suffered from the effects of past discrimination by the 

Tollway or by prime contractors. Croson, 488 U.S. at 508 ("Unlike the program upheld 

in Fullilove, the Richmond Plan's waiver system focuses solely on the availability of 

MBE's; there is no inquiry into whether or not the particular MBE seeking a racial 

preference has suffered from the effects of past discrimination by the city or prime 

contractors.") Such an evaluation is especially necessary for the Tollway, because it 

relies exclusively on other governmental units to determine DBE status in the first 

instance. 

176. Pursuant to the foregoing, the Tollway has deliberately, continuously, and 

systematically flaunted the fundamental requirements of the United States Constitution 

and 42 U.S.C. § 1981 in its use of contract goals in the Tollway's Diversity Program. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays as follows: 
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A. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring the Diversity Program of the Illinois State Toll Highway Authority to be in 

violation of the Equal Protection Clause of the Fourteenth Amendment to the United 

States Constitution and, as such, unconstitutional; 

B. For an Order of this Court entered in accordance with 28 U.S.C. § 2201 

declaring that the Tollway's operation of its Diversity Program has violated, and 

continues to violate, the rights of Midwest Fence Corporation to enter into and enforce 

contracts as guaranteed by 42 U.S.C. § 1981; 

C. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); 

D. For such further necessary and proper relief based on the declaratory 

judgment or decree as detailed below in accordance with 28 U.S.C.§ 2202; and 

E. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNT XIV 

Injunctive Relief - Tollway Defendants - Federal Law 

177. The plaintiff incorporates herein by reference paragraphs 1 through 6, 8, 13 

t:h(ough 20, 41 through 46, 48, 49, and 131 through 176 above. 

178. Pursuant to the foregoing, the Tollway, through its DBE program, has hindered 

the ability of Midwest Fence to make and_ enforce contracts in violation of 42 U .S.C. 

§ 1981. 

179. 42 U.S.C. § 1983 states in relevant part as follows: 
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"Every person who, under color of any statue, ordinance, regulation, custom, or 

usage, of any State ... subjects or causes to be subjected, any citizen of the United 

States or other person within the jurisdiction thereof to the deprivation of any 

rights, privileges, or immunities secured by the Constitution and laws, shall be 

liable to the party injured in an action at law, suit in equity, or other proper 

proceeding for redress ... " 

180. The Toll way's DBE program has been established and is implemented pursuant to 

Section 16.3 of the lliinois Toll Highway Act. 605 Il.£S 10/16.3. Accordingly, the 

Tollway operates its DBE program under color of State law. 

181. As described above, the Tollway's DBE program has deprived Midwest Fence of 

its rights and privileges secured by the Constitution and the laws in violation of 42 U.S.C. 

§ 1983. 

182. Pursuant to the foregoing, the plaintiff is entitled to preliminary and permanent 

injunctive relief enjoining the Tollway and its board members from implementing the 

Tollway's Diversity Program. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays as follows: 

A. For a preliminary and permanent injunction enjoining the Tollway and its 

board members from implementing its Diversity Program; 

B. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); and 

C. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 
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COUNT XV 

Injunctive Relief - the Tollway - Illinois Civil Rights Act of 2003 

183. The plaintiff incorporates herein by reference all of the above allegations. 

184. Section 5 of the Illinois Civil Rights Act of 2003 provides in part as follows: 

"Sec. 5. Discrimination prohibited. 

(a) No unit of State, county, or local government in Illinois shall: 

(1) exclude a person from participation in, deny a person the benefits of, or 

subject a person to discrimination under any program or activity on the grounds of 

that person's race, color, national origin, or gender; or (2) utilize criteria or 

methods of administration that have the effect of subjecting individuals to 

discrimination because of their race, color, national origin, or gender. 

(b) Any party aggrieved by conduct that violates subsection (a) may bring a 

civil lawsuit, in a federal district court or State circuit court, against the offending 

unit of government. Any State claim brought in federal district court shall be a 

supplemental claim to a federal claim. This lawsuit must be brought not later than 

2 years after the violation of subsection (a). If the court finds that a violation of 

paragraph (1) or (2) of subsection (a) has occurred, the court may award to the 

plaintiff actual damages. The court, as it deems appropriate, may grant as relief 

any permanent or preliminary negative or mandatory injunction, temporary 

restraining order, or other order. 

(c) Upon motion, a court shall award reasonable attorneys' fees and costs, 

including expert witness fees and other litigation expenses, to a plaintiff who is a 

prevailing party in any action brought: 
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(1) pursuant to subsection (b) .. " 740 ILCS 23/5. 

185. Pursuant to the foregoing, the plaintiff is entitled to preliminary and permanent 

injunctive relief enjoining the Tollway from implementing its Diversity Program. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for a judgment in 

its favor and against the Tollway as follows: 

A. For a preliminary and permanent injunction enjoining the Tollway from 

implementing its Diversity Program; 

B. For reasonable attorneys' fees and costs, including expert witness fees, if 

applicable, and other litigation expenses; and 

C. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNT XVI 

The Tollway - Monetary Damages - Federal Law 

186. The plaintiff incorporates herein by reference paragraphs 1 through 6, 8, 13 

through 20, 41 through 46, 48, 49, and 131 through 185 above. 

A. Applicable Federal Law 

187. Pursuant to the foregoing, the Tollway, through its DBE program, has hindered 

the ability of Midwest Fence to make and enforce contracts in violation of 42 U .S.C. 

§ 1981. 

188. AF. described above, under color of State law, the Tollway's DBE program has 

deprived Midwest Fence of its rights and privileges secured by the Constitution and the 

laws in violation of 42 U.S.C. § 1983. 
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B. The Damages Sustained by Midwest Fence 

189. Since March 16, 2006, Midwest Fence has sustained damages in the approximate 

sum of $1,854,000 as a direct consequence of the contract-goals required by the 

Tollway's Diversity Program. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for a judgment in 

its favor and against the Tollway as follows: 

A. For money damages in an amount sufficient to compensate Midwest Fence 

for the damages it has suffered as set forth above and as to be determined through 

discovery and proven at trial; 

B. For costs, including a reasonable attorney's fee and expert fees, if 

applicable, pursuant to 42 U.S.C. § 1988(b); and 

C. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNTXVIl 

Tollway - Monetary Damages - Illinois Civil Rights Act of 2003 

190. The plaintiff incorporates herein by reference all of the above allegations. 

191. Pursuant to the Section 5(b) of Illinois Civil Rights Act of 2003 set forth above, 

the State of Illinois has consented to liability against any unit of State government for 

actual damages caused by discrimination prohibited by Section S(a) of that Act. 

192. Pursuant to the foregoing acts and omissions of the Tollway, it has discriminated 

against Midwest Fence in violation of Section S(a) of the Illinois Civil Rights Act of 

2003. 
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WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for a judgment in 

its favor and against the Tollway as follows: 

A. For its actual damages as set forth above and as to be detennined through 

discovery and proven at trial; 

B. For reasonable attorneys' fees and costs, including expert witness fees, if 

applicable, and other litigation expenses pursuant to Section 5( c) of the Illinois Civil 

RightsActof2003;and 

C. For such further interim and permanent relief as this Court deems 

necessary and appropriate. 

COUNT XVIII 

Tollway Defendants - Punitive Damages 

193. The plaintiff incorporates herein by reference all of the above allegations. 

194. In November, 2011, the Tollway released a new disparity study it commissioned 

to be produced by Mason Tillman and Associates (''the MTA study''). 

195. On page 12-6 of the MTA study, it states that there is a statistically significant 

under-utilization of only African-American- and women-owned firms in public road 

construction subcontracting. Therefore, according to the Tollway's own study, only 

African-American- and women-owned firms are to be presumed disadvantaged. In fact, 

on page 12-10 the MTA study specifically recommends: "Contract specific 

subcontracting goals should only apply to these groups ... To be narrowly tailored, the 

subcontracting goals should be set on a contract-specific basis limited to the groups 

determined to have a statistically significant disparity." 
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196. Regardless, at its last letting, the Toll way knowingly used the same pool of 

DBEs as it used before the release of the MT A study, thereby ignoring its own study and 

the recommendations contained therein. 

197. These actions amount to willful discrimination and reckless disregard of the 

federally protected rights of, the plaintiff, Midwest Fence, and other non-DBE specialty 

subcontractors. 

WHEREFORE, the plaintiff, Midwest Fence Corporation, prays for punitive 

damages against the Tollway Defendants in excess of $10,000,000.00, plus attorneys fees 

pursuant to 42 U.S.C .. § 1988, and whatever other relief this Court deems appropriate. 

James R. Dashiell (6182044) 
Courtney D. Lorentz (6281252) 
Dashiell Law Offices, LLC 
221 N. LaSalle Street, Suite 1300 
Chicago, IL 60601 
Phone: 312-920-9118 

Respectfully submitted, 

MIDWEST FENCE CORPORATION 

By: ls/James R. Dashiell 
One of its attorneys 

CERTIFICATE OF SERVICE 

On July 20, 2012, I served all counsel of record with the above pleading by 

Electronic Case Filing (ECF). 

ls/James R. Dashiell 
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CERTIFICATE OF LIABILITY INSURANCE I DATE (MMIDMYYYI 

07/1112014 
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIOHTS UPON THE CERTIFICATE HOLDER. THIS CERnFICATE DOES NOT AFFIRMAnYELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE! COVERAGE AFFORDED BY THE POUCIES BE!LOW. THIS CERTIFICATE OF INSURANCE D01!8 NOT CONSTITUTE A CONTRACT BE1WEEN THE ISSUING INSURER(&), AUTliORIZED REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. 
IMPORTANT: If the certlflcata holder la an ADDITIONAL INSURED, the pollc,(les) must be andoraed. It SUBROGATION 18 WAIVED, • ubJect to the tenn• and condltl- of the pollcy, certain pollcles may require an endoisement. A atatiament on thl• cerllflcate d- not confer rlghte to the certificate holder In leu of such tndoraemltlllla}. 

PROIIUCIR 

~-~Sm~ c~rttaahl & Patenon Inc 
1CM81-8000 I f.Da.Nol: 810-451-4203 288 nd Avenu~ Sultlt 230 

Oeldand~A 1481 
Nancy F Ing 

.MASON-1 
INIUIIDIIII AFFOIIDINII NAIC# INSURED Mason TIiiman Auoclatn 1N1URERA, The Hartford Insurance Group 1989 HarrlsOn 8traet, #1440 INSURER 11 United States UabllitY Ina. Oakland, CA 94812 

INIIUIIIII C : 

INIUIUIR D 1 

IN8UIU!R E : 

·----··• COVERAGES CERTIFICATE N• mlllliR: REVISION NUMBER: 
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE Us-TED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POUOY PERIOD INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE SEEN REDUCED BY PAID CLAIMS. 

'Mr lYP& OF IN8URMce -a -- MLICY NUMBlll ~ UMIT8 
G&IIRAL LIAIIIJTY 

1:ACH OCCURRl!NCI! 8 2,000,00C: ~ 

A ...!. COMMERCIAL BENl:RAL LIABILllY X X 57SBAKD8234 03114/2014 03/14/2015 ..,,,.•11n1wi.lUncl'III.U • 1,000,om: w.~-•N~"' f1!a n--•n•-• 
1--- 00 CLAIMS-MADE • OCCUR MED exp IAIIV on• -n) • 10,00IJ 
I-- P1iR80NAL & ADV INJURY • 2,000,00( 
,..._ QENERAL AGGREGATE I .t,000.00( 

4,000,001: 
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS· COMP/OP AGG • n POLICY n ~!1.9.: n LOC • AUTOIIOBLE UABILITY COMBINED SINOLI! LIMIT • 1,000,GOCi 

,__ 
(l!aaecldlnl) A ...!. At«AUTO ~UECIF7145 0311"2014 03/14120111 
BODILY INJURY (Par panion) • 1---

ALL OWNED AUTOS 
BODILYINJURV(Per~ $ 

'--
SCHEDULED AUTOB 

PROPERlY DAMAGE X HIRED AUTOS (PERACCIOENlJ $ ,__ 
X NON-OWNED AUTOS • ,..._ 

• UMIIIIIUA UA8 
HOCCUR l!ACH OCCUIIRENCE • 1---

EXCEIS L1A8 CLAIMS-MADE AGGREGATE s 
'-- DEDUCTIBLE • iat=T""'TlnN • • WOlllCl!IISCOIIIPEIUIA'JIOl,I I ~S'/"~'!lt. I IOJ:'" AND IMPIJIYl!RS' LWIIUlY y tN 

• APN PROPR!E'TOR/PARTN~CUTIVE • NtA E.L. l:ACH ACCIDENT OFFlC&IVMEMBER EXCUJD 
IMandltoly In NH) E.L. 0181:A81! • 1!A l!MPLOVEE S ir-• d~~~ 

B.L D-• POLICY LIMIT ' B Prcrf81181onal I.Jab ~0188860 1112412013 11r.lMlllU14 EaClalm 1.000,IIO( 
Dad 10,DOC 

IIE8CIM'TION OP OPERA= I LOCATIONII Vl!HICI.Eill IAtlacll ACOftD 101, Adcllllonll ltatnlllllll ----•-•pace I• lll!pllnul) Pa.lm Beach liata •• Additional. Ina11z:ed par at:taab.ed ~-•. 

~-=DTIFICATII! MOLftS:D CANCEi I AJINI 

SHOULD NW OF THE! ABOVE DESCRIBED POLICIES BE CANCEUED BEFORE 
Palm Beach County THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELNERED IN 

ACCORDANCE WITH THE POLICY PROVl810N8, clo Insurance Tracking 
Servlcn, Inc. 

AUTIIORIZEDII~ POBox20271 
NancyFlemlng ~~ Long Beech, CA 90801 

I . ~ 
Cl 19884008 AC - -- JION. All rlghta reeervecl. 

ACORD 25 (2009/09) The ACORD name and logo are reglatared marka of ACORD 



THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

PALM 'BEACH COUNTY 

Form 1H 12 OD U 8.5 J' .8EQ. NO. 
Procen Date: 07:..rr-u- Printed In U.S.A. Pae• 

Expiration Date: 
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BUSINESS LIABILITY COVERAGE FORM 
Vartoua provlalons In this pallcy 1911rlct covmage, Read the entire polley cantfully to delermlne rlghta, dulfu and What 11 and la not covered. 
Throughout this policy the word• 'yo,./' and "yaur9 refer to It'll Named Insured ahown In the Dedarallons. The worda -we•, "UJ" and •our" refer to the atock Insurance company member of The Hallford pmytdfng this Insurance. 
The word "Insured• nana any pereon or o,aanl.aon quallfylng as such under Secllon C. • Who 11 Alt lnaured. 
0lher wards and phraael that appear In quotation martcs ha-le apaclal meaning. Refer to Section a. - LJabllffr And Medical ExpenlN Daflnltlona. 

A. COVERAGES 
1. BUSINESS LIABD.nY COVERAGE (BODILY 

INJURY, PROPERTY DAMAGE. PERSONAL 
AND AD~G INJURY) 
IMurlng AgrNMnt 
•· We wBI pay thole sums that Ille Jnauracl become• legally obUgatld to pay ae 

damlges beclluaa of "bodlly Injury", 
"property c1an11ge• or •peraona1 and 
advertlBfng "1UfY" to which this Insurance 
applies. We wll have th• right and duty to 
defend 1he lnaurad agalnat any "luW' 
aeeklng thoae damage,. ttor..wM, we wlll 
haw no duty to dafar1d the lntlurecl against 
any "aull" INklnQ darntlGH for "boc:fUy 
lnJulY", "Property damage• or "peraonal and 
actv.rlslng f111ury" to which 1h11 lnauranoe 
cloea not apply. 
We may, at our dllcntion, lnve_.. any •occurranca• or offenN and aetle any dalm 
or -.ult" that may 111Ult. But: 

(1) 1119 amount we WII pay for darn,gea It 
1"'11ted a1 deacrlbed In 8eatlon D. • 
l.lablllty And Medlcal E:xpaml88 Llmltl 
Of lflNWlce; and 

(2) Our right ml duty fD defend ands when 
we have 1118d up 1ha a,plbtble lmlt of 
ln8Ul8nca In Iha pa,ment of ll,ldarnlnl8. 
slltlemanta or madlclll e,cpel1l88 fD wWd\ 
this lneuranca applaa. 

No dher obUgatlan or ~ to pay una er 
perbm ads or urvlca& la mll9l8d unleaa 
expllcltiy pravlded ror under Coverage 
Bdllln9bn- Supplementa,y Paymans. 

b. Thll lnaurance appBea: 
(1) To "bodlly Injury' and "properly 

damage• only If: 

Fom, 81 ao 08 04 OS 

(a) The "badlly Injury" or "property 
damage• la cauHd by an 
•occurrence" that bikes plaoe In the 
•coverage tenitory"; 

(b) The "bodlly "CUIY" or •prapar\' 
damlge" OGCUIB dudng th• poltoy 
period: and . 

(c) Prior to tha pdlcy ..,rod, no Insured 
11818d under Pamgraph 1. of Section 
C. - Wl'lo is An lrteul'ld and no 
"amplo)'8e" aulhorlzed by you to give 
ar IICIMt notice of an •OCCl.lmtnca• 
or dam, knew that the "badlly 1'1)ury" 
or "p,operfr ctamag.• had OOCUfflld, 
In whcle or In part. If auch a lsted 
ln1ul&d or aulharlzad "employae9 
kne.v, prior to the policy pi,rtod, 1hat 
the "bodlly lnJwy" or "prapltlr 
damage" oCClm9d, then any 
m~nuallan.mangeor~ 
d eudl "bodily ,,..,. or "praparty 
damage" during or attar the p
p&ltod wtR be deemed to hlMt bten 
known prior to the poJlcy palod. 

(2) To "penlonal and aclVertlllng JnJury" 
Cl8UHd by an offanae artslng out of your 
busln•, but only r the otl'lnle was 
commllted In the -aovenaae terrftmy" 
during tie pollcy pmod. 

c. •Bodily ln,lury" or •property damage" will be 
deemed to have bean known to have 
occwrad at Ila e8lleat lme when any 
lnauiad Ueted under Paragraph 1. of Sadlon 
C. - Who 111 An lnlUnld or any •amp1oyae• 
authorized by you to give or racelve notice or an •occunance• or dalm: 

(1) Repo,18 an, or any pan, of the "bodily 
Injury• or "property damage• lo ue or 
any olhar Insurer; 

Paget of2' O 2006. The Hartford 



BU81NE81 LIABILITY COVERAGI FORM 

(2) Racetvea a Wllflen or verbal demand or 
claim b' damages becaU88 rA the "bodily 111..y" or •property damage"; or 

(3J Becona awan by any other means lhat 
"bodily lnjuly" or "p,oparty damage" haB 
OCCUlftld or has begun toaccw. 

d. Damag11 because of "bodily fnJulY" Include 
damegn clalmad by any paraan or 
organization for cara, Ion of services or 
death reauHtno at any time from the "bodly 
hJury". 

•• lnoldenlal Madloal Malprlatloe 
(1) "Bodly Injury• atielng out of the 

rendering of or ranure to render 
profeaalonal health care Hrvtcea aa a 
physician, dentlat, nurse, ernerganay 
madlcal technician or paramedic ahall 
be deemed to be cauHd by an 
"oacunantl8", but only If: 
(1) The phyaldan, dentist, ncna, 

amergency medical taahnlclan or 
paramedic 11 employed by you 11> 
pruvlde such aarvtcee; and 

(b) You an not engagad In the 
bu81neaa or oocupa1lon of pnwldfng 
audlNrVlcaa. 

(2) For the purpaee of delennlnlng 1118 
Bmlts of lnt\1'8RCB for Incidental ndiaal 
malpmctlce, any act or omlaalan 
together with au related aDl8 or 
0mlt1fan1 In the fumlahlng of tlleae 
11rvicea to any one pnon wnr be 
conalderad cn1 "ocourrenoa•. 

2. MEDICAL IXPl!N818 
lnaurlng Agrwrnent 
1. We wlll pay madlcal expeneee u deacrtbed 

below for "bodly lnJulY" caused by an 
accldant: 

(1) On pnmdHa you own or Nnt 
(2) On ways next to pnm,laea you own or 

rent; or 
(3) Becauaa of your opena1lont; 
provided lhet: 
(1) Th• accident takes place In 1he 

"caveiaga tenltary" and during 1he 
palloy period; 

(2) The expenaes are lncuned and l8pOf18d 
to us within 1hrea yeara of lhe d• of 
the accident; and 

(3) The lnJurad person aubmlt& to examination, at our expense, by 
phyalclanl of our chOlce ae often as we 
reasonably ~re. 

Page2of24 

b. We wlll make these paymenll ragardlua of 
fault. Thau payments WIii not exceed the 
appUcable ffmlt of Insurance. We wUI pay 
reaaanable 8Xp9lll88 for: 

(1) Ftrat aid aclmlnlatered at lhe time of an 
acaldent: 

(2) NecH88ry medical, aurglcal, X•ray and 
dental aervleee, lnoludlng prosthetic 
devlcea; and 

(3) Naca•aary antiulance, hoapllal, 
profeeslanal nurtlng and funeral 
Hrvlce8. 

3. COVERAGE l!XTENSION • 
8UPPLEME!NTARYPAYMENT8 
a. We wlD pay, with reapec:t 110 any clafm or 

"IUll" we lnvelllglile or settle, or any -.ult" 
against an lnaured we defend: 

(1) All expenaas we Incur. 
(2) Up to $1,000 for the coat of ball bonda 

requf111d baaauae of &ICddenta or 1rafflc 
1aw vlalatlon8 arialng out or the uee or 
any vehlcle ID Which Buslneu Llablllly 
Coverage for "bodily Injury" appllal. We 
do not have 10 fuml1h thNe bonda. 

(3) The GOit of appeal bond8 or bonds to 
l8leaae attac:hmenls, but only for bond 
amounts within the appRcable limit of 
Insurance. We do nat ltave to fumlsh 
1hHebondl. 

(4) All nllEONlble upen19elncwred by the 
lnawad at our requeat to aatlat 1.11 In the 
lnveetlgatian or defense of the clalm or 
"8Ult", lnoludlng actual lou of eamlnga 
up to $600 e day bacauae Of Uma off 
ft-amwark. 

(I) All c:oala taxed egalnlt the JntuAKJ in tte•d, 
(I) PrllJuctgment lnten,et awarded agalnat 

the lnaur8d on that part of the pigment 
we pay. If we make an offer to pay the 
appllcabla Omit of lnsunmca, we wlll not pay any prajudgment ln1llr8et baaed on 
that period oftlme after 1he offer. 

(7) All fnteralt on the Ad amount of any 
JudgmM1t that aacruea after Wllry of lhe 
Judgment and bel'ole we have paid, 
ofered to pay, or dapoallacl In court the 
part of Iha Judgment that la Within lhe 
applicable Omit of ln•urance. 

Any arnounta paid under (1) ttm:,ugh C7) 
abova wm not reduce the Rmlta of lnturance, 

Form 88 00 GI 04 05 



b. W we derenct an lnsuNd against a "Bult" 
and an lndemnltee of the Insured 18 alllo 
named aa a party to the "aul", we wlll 
defend that lndemnltee If an of lhe 
foftowlng condftlona are mat 

(1) The -.utt• against the lndemnttee 
nelcs damages for which the lnlurad 
has auumad the Rabllty cf the 
lndemnftH In a connc:t ot ag18811'111nt 
lhat Is 1n •1naured contraal": 

C2) Thia Insurance applln ID auah llablllly 
auumed by the lnallld; 

(3) The ~on to derend, orthe coat of 
the defenee of, that lndMnnlee, hll 
allO been 818umed by lh8 lnatnd In 
the aama intunld contract•; 

<•> The alfegatlona 1n the "Bur and the lnfonnatfon we know about tha "occurrence• ara such that no conftlct 
appears to exllt between the lntela8ta 
of the lrutured and the lntatast of the lndemnttae: 

(&) The lndamnltae and the insured eek 
ue m conduci and canttol the defenN 
of 1hlt lndemnltee against auch "suit" 
and agree that we can aaeJgn the 
11me OOUl'l88I m defend the Insured 
and the lndennltee: and 

(I) The lndermllea: 
(1) Agrees in wrttlng to: 

(I) Cooperate with UI In the 
lnveatlgetlon, eelllement or 
dafenea of the "aull": 

(I) fmmadataly lend U8 ooplea of 
any demand8, nollcee, 
summon1U ar legal papera 
racelv&d In connection with 
1he"aur: 

(HQ Notify any other lnsurar whoae 
coverage ls .-ilabll to the 
lndemnllea; and 

(fv) Caopnt8 wflh Ill with 
reepect to coordlnallng other 
appllcallle lnaunmoe Mllble 
to the lndemnlteai and 

(b) Provldea u, with wrlten 
authorization to: 
(I) Obtain recoNla and o1her 

lnfOrmaUan related to the 
-.ult";and 

(D) Conduct and control the 
del'enaa of the lndemnltee In 
such •autt". 

Ponn II 00 08 04 OI 

BUIINESS LIABILITY COVERAGE FORM 

8o long II the abcNe condlllolll n met, 
altmneya' fees lncurrad l,J ua In the 
danle d 1hat lndwnnllee, l18C8IIW)' 
ltlgatlon exp8n8118 lncunad by UI and necN111Y lllgatlari expensea lncurad 
by lte lndernnllN at CIW' ,aqLat wll ba 
paid• SIWlementery Paymenll. 
Nolwllhltandlng the pravlelons of 
Paragraph 1,b.(b) of Section B. -
Excufona, IUch paymenfB WIii not be 
deemed to be demagea for •badlly 
Injury" and •praperty damage• and WID 
not reduce the Llmlll of lnaufBnce. 

Our obllgatton to det'lnd an lnBUnKl'a 
lnclemnltae and to pay for atl0mey8' faas 
and neceuay ltlgallon expenaaa as 
SUpplamanraty Payments ends when: 

(1) We have uaed up the appllcable limit 
of Insurance In Iha payment of 
Judgmenll or 88&tlementa; or 

(2J The condllan8 all forth abcwe, or 1he 
tlllma cl the agreemalt deaaibed In 
Panl;raph(l)abatle, nnoionoe,-met. 

B. EXCWSIONS 
1. AppllcablaTo Butlneu LlablfNr Cowrqe 

Thia lnawanae dots not apply to: 
a, ExpeDlld Or Intended Injury 

(1) "Bodily lnJuiy" or "property damage• 
axpectad or Int.anded fr0m the 
atandpolnt of 1he lneurad. Thia exclllllon dolt not apply 1D •bodlly 
lnJlq' or •property damage" NNIUJtlng 
tom the use of reasonable torc:e to 
pro18ct P8fl0fl8 or propertr; or 

(2) •Penl<Jnll and adw111aq lnjuiy' arliq 
out of an offanle cammlltld by, at tha 
dllaCUon of or wllh the consent or accpesoenca of the lnaurad with Iha 
axpeatallon d lnfldlng "paraonal and 
advertl81ng h;ury". 

b. Contraotual Llablllty 
(1) "Bodly lrfwy" or npnipe,ty dameae"i er 
(2) "Peraonal and adveltlllng 111Jury" 
for whlah the 1,-urad la obligated to pay 
damaget by 19110n of the ll1l8llq,Clan of 
Dabfflty In a contract or lgnteffllnl 
Thi• e:IUIIUllon doea not apply 1D Jlablllly l>r damages bacauaa af: 

fa) •Bodily l~ury", "property damage" ar 
·PIR(Jnlll and adverW1g lnJurY" that 
fie lnlurld wculd hive In the 
abaance or the connct er 
agraement:or 
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BUIINSIS UABUJTY COVERAGE FORM 

(b) •aac111y lr,Jury" er "proper1y danaga" 
llllll'l'llld In a contract or agraenwnt 
that la an ,,...,.._ cordracl", 
provldlcl lhe "boclRy lnJwy' or 
~ damlg.. CICXIUII 
subaequtri to h sicllllan rl 1he 
contrad or as,eement. Solely b 
the purpaae of lleblltr -.med In 
., "inlUlad canlraof', ntlllCJlllmle 
allOmlPJI' - and MD8llllrY lltlgalan expanses lnCunad by orfor 
a pari, 01har 1han an ln8&nd ara 
deemed to ba d11JT11881 baawae of 
'\tocllly frpy" or "Pl'CJPll'IY damage" 
pnMd8d: 

(I) Liability to 8ldl party for, or b 
Ila cost at, that PIIV• dal'8nae 
hat alao been 8IUll8d In lhe 
same 'lnaind CXJ111nler', and 

(U) Such alome'/a' feel and 
Utlgatlon expenees are for 
defansa of that party against a 
clvll or allamaUve dllputa 
raaoluaon proaaadlng In which 
damage& fD which thll 
fnaurance appftea are alleged. 

c. Liquor Llablllty . 
•Bodly Injury" or •property damage• for 
which any lnatnd may be held llable by 
raaeonot. 

(1) Causing or contributing to 1he 
lntoxloatlon of any panaon: 

(2) The ftJrnlahlng of alcahdlc bevenlgel ID 
a pen1C1'1 under the legal clrlnlclng age ar 
underbt lnluence of alaahol; or 

(3) Any etatule, ordinance or regulation 
ralaUng lo the eale, gltl. dlllrlbullan or 
u1e of alcohollc bewra;u. 

'This a:lullon appl• only If you a,a In the 
b&al8S8 of ~- dlslrlbullng, 88lllng. aarvlng or furnlstq alcoholic 
bMl'aQee. 

d. Worktl'I' Companaatlon And lllllllar .... 
IW/ obllgatlon of lhe tnaured under a 
workln' · compen&a11on, dlaablllty banelltl 
or unemployment compensation law or 
any afmlar law. 

e. Employer'I Llablllty 
"Bodly Injury" to: 
(1) All "employee" of the lnsUNld alfsfng 

outof and In the course of: 
(a) Employment by the lneured; or 

(b) P~ dutla8 relatad to lhe 
canduct of Iha lnsurad's bualnaaa. or 

(2) 'The &pOUI&, c:hOd, parent, brother or 
llatar of that •employee" as a 
conasquenca of (1) abcMI. 

Thll udualon appll•: 
(1) Whether the llllured may be liable as 

an employer or In any Ofher capacl\y; 
and 

(2) To any obllQatlon to &hare damagea 
with or repay aomeone else who must 
pay damages because oftha Injury. 

This uclutlon daes not apply lo DablUty aaaumed by the lnauft'ld under an ,naurect 
conlr9cl"'. 

f. Pollutlon 
(1) "Bodily Injury-, ~ damage9 or 

"p81110nal and advertlllng lnJIIIY" 
atleing out or 1"e aelual, alleged or 
threatened dllcharge, dlsparaal, 
aeepage, mlgrallon, release or eampe 
of "polutanll": 
(a) At or from any pramlaaa, atte or 

locatlon which fl or was at any 
ame owned « occupied by, or 
rented or loaned to any lnaurad. 
However, 1h18 aubparagraph does 
not apply 1o: 
(I) •Bocllylnjl.uf If 8Ul18Jnad wlWn 

a buldk1Q and C8Ulled by 
IMOke. t\lnas, vapor er acot 
fll'Oducad by or qllllllng 6am 
equipment that la UUII to hea, 
ooal or dlhumldlry 1he bul~lng, 
or equlpmn lhlt la Uled lo 
heat waler tJr pan10r1II Ula, by 
the bulldlng'I occupanll or their 
QU8ll8: 

(II) "Badly ~ or "property 
damage" for which you may ba 
held llable, If you 118 a 
com8Cfor and the atN1W or 
tl8aaa ofauch pramfaa,1118 or 
laaatlon hal bean addle! to )QI' 
sdaY • an adclllorlal fnaLnd 
wlh 1111pact 1D YoUI' angGq 
opandions pe,fcnned for that 
additional ln8ulld at lhat 
Pllmlaw, alte ar locallon and 
such Pllfflll•, Ille or lacallan 
la not. n l'WN was awned or 
0CClc>fad by, or rated or 
loaned to. any lnewad, other 
tlwl1hat addllonal lnllnd: or 
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(II) •BodHy Injury" or lip~ 
damage• wing out of heat, 
amoke or fumea from a 
"hoetlle Ire"; 

(b) At or from any pram-. 8lte or 
location Which la or waa at any 
Ima used by or for any lnauntd or 
olhere tor the handlfng, IIIOnlge, 
dlaposa~ proc:eulng or 1reatment 
ofwaata: 

(c) Which are or W9'8 at any llme 
tranaported, handled, slor8d, 
natad, d1apoaed cf, or proaeaead 
at waste by or far: 
(I) Any lnauNKI; or 
(I) All'/ peraon or organization for 

whom you may be legaHy 
reeponelble: 

(d) A! or from any premlaae, 8lte or 
location on which any Insured or 
any contractorll or tubcontractore 
working dlnlcCly or lndlreclly on 
any lnaured'e behalf ara 
petlbrmlng opeflltlone If the 
"pollutants• 818 blOUSlht on or to 
the prenfaea, alte or locatlDn In 
c:ol'Hltlellon wlh auch operationa 
by 8Uch lnsurad, CIOl'ltraCIIIOr or 
•uboonlractor. However, 1h18 
aubparagraph dou not apply to: 
(I) •eodlly lrtury" or •property 
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damage" alfelnO cut d the 
eecape of fuels, lmicantl or 
Clttarop.-...tklldewhiah 119 
needed 1D parbm Iha namial 
alectrfoal, hydnwllc or 
mechanical functlona 
ntCH88rY far fh• 0p8l'lltkm of 
9moJJlle eqt.lpmem- or Its psis, 
If auc:h fuels, lubrlcants or olla 
opnllng flulde aacape ftom I 
V8hlcle part dellgrwd ID hold, 
atora or IIIC8IVe them. This 
excapllon doee not apply If the 
"badllv lr$1Y' ar "prlJpllrfy dlmaae" arlaet ow of the 
lnlenaonal dlachalga, dlapellal 
or releaae af the fuels, 
lublfcants or other aperallng 
fluldt, or tr tueh bis. 
lt4>rlcanta or other operating 
flulcle are bmu"'t on or to the 
pemtaee, 8lte or lccallon with 
lhe Intent that they be 
dltcharged, dllpalllad or 

BUIINEII LIABILITY COVIRAGI! FORM 

ralaaaed as patt of the 
operalona being pert'onned 
by •udt hlul9d, contract.or or 
8Ubconlraelor; 

{II) •Badly Injury" er "pupart.y 
damage• 8lBtalnad wllhfn a 
b1Jld"1a and caused by Iha 
rlleate of gaaae, fumal or 
V8pOfll hm mldelfale brougtt 
rnto that bulldq 11'1 connecllan 
wllhopllBliana beql)lrt'Cllnad 
by yau or on ~r behalf by a 
conllaclor or 8U:ICOnhctar. or 

(Ill) "BodUy lnJury" or "ptap81ty 
damage" arlelng out of heat, 
amoM or fumaa from a 
•,,oatlle tin,"; or 

(•) M. or 1rom any pnaml888, Ille or 
locallonon wtti1 anylnlUl8d or any 
cantraalDl8 or aubcanlraCtl:lf' 
~ dltedly or lndnctly on any 
ktatnd'e behalf are performing 
oparallona If the opaaflcnt me 1D 
- for, rnanllor, dean .. rwnove, canlaln. Qll, cllDclty or neulndla, 
orln any way "'8PCX\d to. ar aaNII 
tht effaolB c( "PclllulanW-

(2) Any Iola, COit or expenaa arlalng out 
ofany. 
(a) Raqueat, demand, ordlroratatulay 

er nigwato,y req......-..nt tnat a,w 
lnllnd or at,n 1l8t for, ll'IOl'llor, 
clean up, ....... C0ffllffl, ~ 
delmdft or neubalza. ar In any way 
lll8pCni 1D, or 1111119 lhe ell'ecla d, 
"Jddanls": or 

(b) Claim or suit by or on behalf of a 
pemmantal authority for 
darnagn becau• of tadng for, 
monitoring, cleaning up, llfflOVlng, 
containing, 1Nallng. dalmlfylng or 
neutralzlng, or In any WIiy 
n,apandlng to, or aaaelllng lhe .«tc:11 or, •po1u1ams•, 

Howewr, thla paragraph does not 
apply to H1bllffr far damagaa bacauae 
of •propwty damage• that the lneured 
would have In the ab8ence of such 
raquut, demand, order or etatutory or 
regulatory requirement, or auch c:lalm 
or •aull" by or on behalf of a 
govammental autholfty. 
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BU81NE88 UAIILITY COVl!RAGI FORM 

g. Aircraft. Auto Or Wetercraft 
''BOdUy ~u,y' or "property danage9 arlahg 
out of the cwrwrahlp, miintenance, 111• or 
enlrU81menl to .Cllhaa of any alrcndt, "auto• 
or wllllla9fl owned or operallld by orrenllld 
or l0lll'llld to any ln8untd. Use Includes 
operation and "IOadlna or unoadll'lf. 
11118 8llCll8lon app11aa even If the clams 
agalnet any lneuiad allege negllgenca or 
alhar WRqdolng In 1he luplMllan, lwfng, 
employment, 1ra11q or rnant1ar1119 or olhera 
by lhal Insured, If the ~- wtti\ 
caused the "badlly lnJulY' or "PR)perly damase" lrMIMd the ownaraNp, 
fflllnlll ienc:e, UN or entrusfment to oltMn of 
any MaBII. "auld' a wataraaft that Is 
awned or cpated by or ren18d or loaned to 
anylrwurad. 

This m:lualon does not apply to: 
(1) A wateraafl whlle ashore on pnimleea 

ycuownarrwrt; 
(2) A watercraft you do not own that II: 

<•J Leea than 51 feat long; and 
(b) Nat being ueed to carry Ptl'IOIII 

fbr a c:harge; 
(3) Parking an •aukf on. or on 1he wava 

next to, premllet you own or renl, 
proYlded the "auto" II not owned by or 
rented or loaned to you or the lnaurad; 

(4) Liability 111umed under any "lnaurad 
contract" for the ownerahlp, 
maintenance or uae of aircraft or 
waflrelaft; 

(I) "Bodlly Injury" or •property damage• 
arising out at the openllon of any of 
the equipment ll1ted In Palagraph f.(2) 
or f,C3) of the dttllnfflon of •moti11e 
equlpmanr: or 

(8) An akmlft that la not OM'llld by art/ 
lnllllld and le hflad, chalaed II loaned 
with a paid CNW. Howawlr, this 
exr:ep11on does not ap,i1y If the nall'ld 
ta any alhllr lnaurance far luch "bodly 
Injury" or "pftJparty damage", whalhar 
the Olt1lr lnluranae la prhary, ..... 
cantngent orcn 8ff'/ olh• balls. 

h. Mobile Equipment 
"Bodily li,Jury' or •property damage" 
arlalng out of: 

(t) The tranapo,tatlcn of"rrdllle aqufpm8nl" 
by an "auto" a.vnmd or opetalad by or 
IWited or IOlllad to any lnalnd; or 
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(2) The uaa of •mobile equlpmenr In, or 
whlla In praatlce or preparation for, a 
prearranged radng, speed or 
demolltlon conleat or In any stunting 
acllvlty. 

I, War 
•Bodily lnJUIY", "properl)t damage" or 
"pel'ICIIIIII and adverllain; ltfuiy", hcMW/el' 
caused. arlsli,J, dlradly or lndlrllc:tfo/, out ar: 

(1) War, lncludlng undaolared or civil war: 
(2) Warlike B<Jllon by a military force, 

lncll.ldlng action In hindering or 
dandlng against an adual or 
expected attack, by any gOYemment, 
aoveralgn or other aulhortty ualng 
mllttaly pllllOMel or otllar agents; or 

(3) Insurrection, rebellion, nwolullon, 
uawped power, or action taken by 
govemmantal authority In hindering or 
defending agalnat any of fh888, 

J. Profllalonal lervlcee 
''Bodily Injury", "property damage" or 
•personal and advertising Injury" arlalng 
out al Iha rendering of or failure to render 
any prufe11lonal aarvlae, Thia Includes 
but fl not lmlled to: 

(1) Legal, accounlfng or advertising 
aervicee: 

(2) Prlpaling, applOVI~. or fallng ti 
anpare or appnMI maps, shop 
dra'#mga, opinions, ,aparll, uveys, 
lelcl orders. ct.nge Oldln, deaJgna or 
ddlWfngl and •peclllcallclill: 

(I) SUpel'VIIOry, ll\lpeClan, ardtllecknl 
or eng(nearlng acllvftlae: 

(4) Madloal, 8111'glcal, dental, x-ray or 
nursing NMCII treatment. advlae or 
fnllnlatlon: 

(I) Any health or therapeutlo service 
1realment. advk:e or lnstruc:lion: 

(I) Any aetvloe, traalrnant, advice or 
lnllruCllon far 1he pwpoae of 
appea,anae or lkln anhancamenl, hair 
NIIIOV8I or nJPlacement or per90nal 
gn,omlng: 

(7) Optical or hearing ald aarvlces 
Including the praaafblng, preparation, 
fit1lng, demonatrallon or dla1rtbutlon of 
ophthalmic lenae8 and almllar 
pmducf8 or heaatna aid devices: 
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(8) 0plomBlry or oplm18lrtc eervlcle 
mcludlng but not lmlfad to arannllon 
or 1he eyee alld the pre8Cl'lblng, 
Jnl)8lllllon. fitlqi.denal81rallon or 
dalrlbutiDn Of aph1halmlc lenlM and 
elmllar pad&m; 

(I) Any: 
(1) Body perdng (not Including ear 

piercing): 
(b) Tattooing, Including but nal Umllled 

to the Insertion or ptgmanla rnto or 
under the llkln; •nd 

(c) Slmllar Hl'Ylcaa; 
(10) Servlcas In the p,acllce of pharmacy; 

and 
(11) eo..-, COl'IIUlllng, dallgn or 

pro;tmnmlng aal'Yloas, Including wab 
lltedealgn. 

Paragraphs (4) and (S) ot this exclulfon do 
not apply ID the Incidental Medical 
Malpiaclce coverage afforded under 
ParaQl&ph 1.e. In Secllon A.• CCMngaa. 

le. D1m111 To Property 
•Propert, damage" ta: 

(1) Pl'Operty you own, rent or occupy, 
lncludfng any colls or expenses 
Incurred by you, er •ny other peraon, 
organlutlon or enllly, for repair, 
replacament, enhancement, 
rataallon or mtlntanance of auch 
p,.,.,_., for any reason, lncludtng 
prewntlon of Injury ID a pnon or 
damllOe fD enolhel'e pn,party; 

(2) PramlNI you Ill~ glVa BW1't or 
abandon, lflla "property damage" 81f .. 
out dart'/ part ofthoee pNmla•; 

(3) Property loaned 1D you: 
("I Perlorml property In the en, GUatody 

or conlral of the tnllnd; 
(I) '111llt parlk:ular pert of lltll property on 

which you or any cardiaalml or 
albcantaobn working dhclly or 
h:hcly on yar behalf• perfannlng 
oparaBonl, If Ile "property cfamage9 
ft88 aul dlhaleopemfona: or 

(I) That partlGUlar part of any property 
that muat be reatontd, repaired ar 
replaced because "your work4' was 
mconecUy performed on rt. 

Form 88 00 08 04 05 

BUIINE88 LIABlurY COV!RAGE FORM 

Paragraphs (1), (3J and (4) of 11111 
exclullon do not •ppty to •pro~ 
ctamage• (other than damage by flia) to 
pra,nlHS, Including the contents of 8UCh 
inmrau. rented to you for a period of 7 or 
fewer oonNcullve days. A Mp8l8ta Limit 
of lneurance appliee fD Damage To 
Pntml8ea Rented To Yau u described In 
Section D. - Limits or Insurance. 
Paragraph (2) of lhla excluelon does not 
apply If the pntmfl88 ent "your wark" and wera never occupied. rented or held for 
rental by you. 
P.-agraphe Cl) and (4) ofl'lla excluslcn do 
notappty ta Iha uaeof elevatD11. 
P818Qn!Phl (3), (4), (S) and (I) of 1'118 
excluaton do not apply to llablllly aaaumad 
under a afdetrack agraemant. 
Paragraphs (I) and<•> of this exdUalan do 
nat apply ID "property damage• 1D 
borrowed equlpmlnt whla nat being 1.188d 
ta parfarm operaffonl at a Job alte. 
Paragraph (GJ Of lhla exaullon does not 
apply fD "plq)erty damage• 1nc1udld In the 
"produal&-Compleled operdona huant". 

I. DamapTo Your PNduct 
"Property demage• to "your plOducL" 
ariafng out or H or any part of It. 

m. Darn•ga Ta YCNlrWM 
1lropertr damage" ID "YoUr war1t• arillng 
out of It or any part or It and Included In tha 
"produall-completad operalfcxla hazard". 
Thia exdualon cloH not apply If 1he 
damaged work or the work out of which 
the damage art111 waa performed on your 
behalf by a aubcontraclm'. 

n. Dam11• To Impaired Property Or 
Proparty Not Phyaleally lqland 
"Properly cfantaae• ID "lmpabad propalty' 
or pruparty tnat haa not been phyalcally 
Injured, arising out ot: 

(1) A detect, dellclency, fnadlquamy or 
~ condlllon In "your p,oduct" 
or~ work"; or 

(2) A dllay or faDtn by you or anyone 
acllng on YCIII' behalf ID per1'arm a 
ccntract or agreement In accordanca 
with Ill tetms. 

This axcl1.11lon daea not apply to lhe 1088 
of uaa of other property arlafng · out of 
sudden and accldantal phyalcal lr!lury to "YOIJr prcduct" or "your work" after. It ha 
been put to 118 Intended UM, 
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8U81NEU LIABILITY COYERAGI! FORM 

o, RGall Of Praducta, Work Or lmpalnad 
Propcuty 
Damagea claimed for any 1011, coat or upenae lncum,d by you or 01hers for 1he 
loss of uae, withdrawal, Neall, Inspection, 
repair, replecemant, adjustment, removal 
or dlspoaal of: 

(t) "Your product8; 
(2) "'lour WOik"; or 
(3) "Impaired properly"; 
r auch product, WOik or property la 
withdrawn or n,aalled fnrn the market or 
from uu by any pa111on or a,genlzallon 
beolUl8 of a known or upactad det'ect, 
dallclency, Inadequacy or dangerous 
condlllon In It. 

p. ,e,.onal And Adverllalng lnJury 
•Paraonal and advertising Injury": 

(1) Arialng out of oral, writlen or electronlc 
publaatlon af mat811al, If done by or at 
1111 direction of the Insured With 
knowledge of Its fallltyj 

(2) Arlafng out of oral, written or elactn,nlc 
publication of mate.rial whose t111t 
publlcallon took place before the 
beginning oflhe poltcy period; 

(3) Arising out of a llrirninal act committed 
byor at the dJracUon of the Insured; 

(4) Arlalng out of any blNCh of contract, 
except an lrnphd conlraot to un 
another'• "adwlrtlllng Idea• In your 
"adverUNment': 

(I) ArllklO out of the failure of goods, 
pftlduclB or aervtaaa to conbm wllh 
any s1atamant af qualfly or 
perf'onnance made In yaw
"advertlsamanl"; 

(I) Alfllng Ol.i ri/ lhe wrong claalpllon of 
1he price of goads, praducll crllll\llca; 

(7) Arl8lng out of any vlo1etlon of any 
lnttlleotual proparty rtgla aucn as 
COJ¥ight. patent, trademirk. trade 
name, trade aecntl. a8"11c8 malt ar 
other deelgnatlon of origin or 
aulhemld\y. 
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However, thit exclullor, dote nat 
apply to lnfrfngamant, In your 
'adver118emant", of 
(I) Copyright; 
(b) Slogan, unless the slogan la also 

a lrademark, trade name, service 
mark or other dulgnatlon of origin 
or authen11cfty; or 

(c) TIiie of any llterary or art1811c wortc; 
(8) Artalng aut of an oll'enee CJOmmnted by 

an Insured whoee bualn•-18: 
(a) AdV8ftlslng, broadcasting, 

publlahlng or talecaslng; 
(b) Dallgnlng ar detarmlnlng content 

of web alt88 ror othera: or 
(o) An Internet 1Uld\, acceas, 

conlllnt or service provider. 
However, tin exclUllon doe• not 
apply to Paragraphs a., b. and c. 
under 1he daftnltlon of "peraonal and 
advertising Injury" In Becllon G. -
Llabllly And Medical ExpenSH 
Deflnltlonl. 
For 1he pwpoaes of Ihle axcluslon, 
pleoing ., "advertlaernenl" for or 
llnlclng to o1herl. on yuur web alla, by 
llul, 11 not considered the bullnels 
of advlftltlng, broadcaalng, 
publlahlng or talacastlng; 

(I) Arlllng out of an electronlo chat room 
or bulleUn board the ln8Ll8CI holll, 
owne, or over which the ln8Ul8d 
8Xlldaeaaon1rDI; 

(18) Ming out cl the unaulhcltzed uae d 
anolher'e name or product In your e-mail aldrau, domah name or mela1iaQI, or 
q ollw almllar tacllca 1D mlalaad 
adter'apglantla! CUIIDmars; 

(11) Alfalng out of 1he violation of a 
ptr10n11 right of prtvaoy craal8d by 
any etate or fed81'81 act. 
HDWeYer, thle exclusion do88 not 
apply lo liability for damages that the 
tnaurad would have ln lhe ab8enca of 
IUc:h 8fata orfednl act; 

(12) Arlllng out of: 
(a) An "advertllemenl" for ohn on 

your web •Ila: 
(b) Pladng a 11nk to a wab Ille of 

Cltmr8 on your web 918: 
(c) Cont8nt rn,m a web 118 of olhara 

dl8played wllhln a bme or bolder 
an ~ web Ille. Contart lncludae 
fnramlallOn, code, IICUldl, text. 
graphlc:a ori'nagaaj or 

(d) Computer code, aoflwara or 
programming ul8d to enable: 
(I) Your web site: or 
(D) l1'le preaanldon or fl.ftdlonaDl,y 

or an "adYe1llaemenl or oltw 
content ext your web ette: 
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(13) Adling out of a violallon of any antl
truat law; 

(14) Adling out of the fluatuatlon In price or value of any stocks, bonds or other 
aecurtties;ar 

(11) Arising out of dllcrlmlnatlon or 
hUmllatlon comrnlll8d by or al the 
dlraollon of any "eXecullve officer", 
director, eu,ckholder, partner or membarofthe lneured. · 

q, EINlranfo Data 
Dafflllgea ll'lllng out of the loss of, 1011 of 
un of, damage to, com,pllon of. lnablJlty 
to aooees, or lnablllty to manipulate 
•efeclronle data". 

r. Emplaynaent-Reratacl Practlou 
"BodllY Injury"' or •penaona1 and advert.lltn9 
Injury" to: 

(1) A peraon arlatng out of any: 
l•) Refuaal to employ that pareon: 
(bJ Tannlnatlan d that paraon'I 

employment: or 
(0) ~ pracllces, 

pdlc:lel, acla or omlsslonl, 8UCh as 
coen:lon, dammlon, evaluation, rwsvwnen~ dladpllN, 
defemalon, hlralana'lt, humlllatlan 
or dlec:rlrnnaloll dnclad at that pansan;cr 

(2) The IPOUH, child, parent. brolher or slater of that peraon u a conaequence of "bodffy f'1ury" or 
"peraonaf and adverllslng lnJury" fD the 
perllOl"I at whom any of the 
arnployment,.refated practlC88 
deaorlbed in Paragraphs (•), (b). or (o) 
&bow .. dlracled. 

1h18 axcluskln appllea: 
(1) Whelher lhe lnaured may be llable o •n employer or In any other oap•.clty: 

and 
(2) To any abllgallon to lhara d•magaa 

wlh or repay eomeone eJse who muat 
pay damagas becauae of Iha JnlulY. 

•• AsbNIOII 
(1) •Bodlly ln,W, "p~ damage• or 

•pnona1 end advertlllng li,Jury" 
arising out of the •8Bbestos haZanf•. 

(2) Ant damages, Judgmenta, 8lllllamenl9. 
lon,COltaorexpanaee 1hal: 
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8U81NE88 LIABILITY COVERAGE FORM 

(a) May ba awarded or lnc:umMI by 
1'8810n of any c:lafm or ault 
alleging aalual orthreelened Injury or damage of any nature or kind to 
P8110n8 or JJl'OP8r1N whldl would not have DCOllfflld In vmole or In 
part but for lhe "ubealoa hazard"; 

(b) Arfae out of any requeat, demand, 
order or alatuto,y ar NgUJatary 
requirement lhat any lneured or 
olh81'8 teat for, monitor, clean up, remove, enoapa,late, can1aln, 
treat. detoiclfy or neulrallze or Jn 
any way fHl)Ql1d to or81NU lhe 
dectl of an •aabeatos huard"i or 

(c) Adae cwt d any dalm or d ii' 
damages blcauaa of teatlnG ror, 
manltartng. cllanJng up, ~. 
CIICIPIUdlg, cantalnl~. natqJ. 
dlllDJdf;lng er naulrallzlng or In any 
'NB'/ n,epondlng to er auenlng thB 
aft'aclB of an "alblllOI hara'lr. 

t. Ylolatlan Of 8tatulN 1bat Govam I• Malls, Fu, PIion• Calla Or Other Mathadl Of Bending Mltetllll Or lnfonnatlon 
"Badly lnJuly", •property damage•, or 
"peraonal and adverllalng I~ adling dlreclly or lndlreclly out of any aollon or 
omulan that vtolatea or 18 aDeged to violate: 

(1) lhe Telephone Consumer Protection 
/Id (TCPA). Including any amandrnant 
of or addlllon to IUCh law; 

(2) The CAN-SPAM N:f. of 2003, inc:ludlng 
any amendment of or addition to 8UCh 
law:or 

(I) Any statult, Clftlnanoe or flOUlatlan. 
oltsthan Iha TCPA or CAN-SPAM NI. 
cl 3J03, that pRlldbHs or Drnlls the 
aendlng. 1ranat1•1111111, camnnncallns er dlalltbullon d material or lrtonnetlon. 

Oamaa• To ........... Rentlld To You -Exolptlan For Damage a, Fina, Llahtnlnt orllplaela11 
Emu••on• o. Uwugh II. Ind k. thRIUgh 0. do not apply to damage by llre, Ughlnlng or exploelon 1a premlaea renlad to you or ternponutly occupied by you with pennlaslon al the OM181'. A aapa,ate Limit of Insurance 
applies to 1h11 oovenage •• ducribed In Section D. - Llablllty And Medlcal Expenaea Limits Of Insurance. 
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BU81NE88 LIABILITY COVERAGE FORM 

2. Appllabl• To Mediaal Explnul Coverag1 
We will not pay e.xpansea t'or •bodily l!Ut,1,y": 
a. Arry lnaunad 

To any lnaunid. e,apl. "wllunteerworkem", 
b. HlradPeraon 

To a peraon hired b do work for or on behalf 
of any Insured« aterurttof anylnalnd. 

c. lnJmy On NonnallJ Ocaupled Pramlate 
To a pereon lnJu111d on that part of 
pn,mfaea you own or rant that the petBOn 
nonnally occupl11. 

d. WOl'kera' Compeneatlon And llmllar 
Lin 
To a ptnOn, whalher or not an 
-.mp1oyae• of any lnaumd. If baneltl far 
the "bodily Injury" are payable or must be 
pR)Vlded under a worlan' compent8tlon 
or dfaablllly beneffla law or a elmllar law. 

•· Ath1911uAct!YNIN 
To a penion Injured Whlle practicing, 
Instructing or partfclpaling In any phyalcal 
.,...._ or games, sportl or athlatiG 
col'llll18. 

f. P~~Hllllnl 
Included with the •praduam-comptated 
operailona hazur. 

g, Bualn•u Llablllt, Excl..ione 
ExdUd8d undeTBualneea Uablllf¥Coverage. 

C. WHO IS AN INSURED 
1. If you ant deelgnat.l In 1he Declmatlana as: 

•· An lndlvlduaf, ~ and your apauae are lnlUNdB. but only \\4th 11111pect to the 
conduct of a buNMII of which you aa the 
aoleowner. 

b. A Plrtn111'91$ ar jdnt 1181'111ua, yai me an 
tn8IA'ed. YOll' fflllllbala, your partnara. and 
thelrepou11tnallob\8Lhd8. but on1yw11tt 
raaJl8Cl to Iha conduct of yow bualn111. 

Q. A llmled lablllly oampany, you 818 an 
lnsLnd. Your lllllllbere Ml allo IIIIUrlds, 
but only wllh raapa 1D lhl oondud of ycM.
buat\et11. Your managera al9 lnatrad9, but 
only with .__ to 1hefr dutlea • your 
IIIBlllgn. 

d, An oiganatlon olhar than a parlnlrehlp, 
joint ventufa or llmllld llablllty cmripany, you 
ara an lneand. Your "execu6Va oflcere" and 
dndln e lnainda, but only wlh lllpec:l 
to their duties aa )Q,lr offloera or dlraclora. 
YOI.W"atDckholders are alao lnaweda. bit only 
with l'ltpecl to their lllblllty as alDckholdenl. 
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•· A trust, you are an Insured. Your truataaa 
ant alao fnauredl, but only with reapect to 
their dullee •• truatees. 

2. Each of the following la alao an 11118urad: 
a. Enlploye1a And Volunteer WOlkels 

YO\I" "volunteer workel'I" only whfte 
parfonnlng dutieB related to the conduct of 
your bUllnna, or your "employee8", other 
than either your -.ecu11v, ofticara• (If you 
are an organization a1her than a 
parlnanlhlp, joint vantuN or llmlted Heblllly 
company) or your mareain (If you are a 
llllllted ffablllly campany), but only for act& 
wllhln the ICOp8 of their employment by 
you ar While perfcrmlng dUle8 ratated to 
the conduct of your buslna•. 
However. none of lhesa •amp1oyaaa• or 
"Volunteer workenl" aM fneureda for: 

(1) ·Bodily lnJul'Y" or lpel'IOl'lal and 
adVerllelng Injury": 
(a) To you, to your partners or 

membara (If you n a partnerahlp 
or Joint venture), to your membtre 
(If you ara a llmlted lleblllty 
company). or to a co-"empl.-• 
while In the c:auree of Ha or her 
aq>loyment or perbmlng duties 
refatad fD the conduct of your 
bulfnlla, or to your olh•r 
•volunteer workers" whlle 
perbmlng dutlea related to the 
oondUCI of your buelneea; 

(b) To the lp0Ul8, child, parent, 
brotter or alater of 1hat co
•amptoyee• or that "volunteer 
wmtcef' u a conNquanae of 
Paragl8ph (1)(8) above: 

(o) For which lhera Is any obligation 
to Ila& damag11 with or repay 
aomeone else who must pay 
damages becaUN of Iha Injury 
dllOrlbed In Paraerapht (1 Ka> or 
(b) above; or 

(d) Arlelng out of hla or her provlcflng 
or fallng to pmvlde profesalonal 
health .. nrvloea. 

If you are not In the buanas of JIIW!dlng prol'elleklnal. hldl C8N1 
.-vlcee, Paragraph (d) dole nat apply 
to fff/ 11118&. emargeney medlc:al 
tachnlclan or paramedic employad by 
you fD provide auah eavtces. 

(2) •property damage"' to propel\y: 
(a) Owned, occupied or used by, 
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(b) Rented to, In the care, cuatody or 
control of, or over which phyaical 
control 1, being exaral8ed for any 
purpose by you, any of your 
"employees•, "volunteer workenl", 
any partner or member (ff you are 
a partnenhlp or Joint venture), ar 
any member (If you are a llmlt8d 
Uablllty company). 

b, Raal Eltafe u.....,. 
Any penon (other than your "employee" or 
"volunteer worker'). or any organization 
wt,He acting aa }IOUr real estate manaQIII'. 

c. Temporary Cuatodlana Of Your 
Pn,pertJ 
MY perao11 or organization having proper 
temporary cuatody of your property If YoU 
die, but only: 

(1) With l'llped lo liabllly eda,g out oflhe 
malnlaftanC9 er uaa of that property; and 

(2) Unfll Yoll' legal 1'8p1988nlallve haa 
been appointed. 

d. ugal Rtpraaentatlve If You Die 
Your legal repn119nta11va If you die, but 
only wNh reapact to duties as auoh. 1blt 
repreaenlatlve wfR have 111 your rights Md 
duaea undtr this Insurance. 

•· Unnamld 8ubsldlarr 
Any aubaldlary and aubaldlary thenaof, of 
yoan which II a legally Incorporated entity 
of which you GWl'I a flnanafal lnlerelt or 
more than 50% of Iha 'iOllng atock on the 
effeclive date of thll Covaiage Part. 
The lnlwance lffon:led herein for any 
aubaldlaly not ehown In fte Declandlona 
81 I named lnawacl dOH not apply 10 
Injury or damage with Nlpeal to whldl an 
lnaured under this lnauianca 18 allo an 
tnawad under another pollcy or would be 
an Insured under auch parley but for Its 
tetm!nallon or upon the exhaualfan of Ha 
llmltl of lnsunlnca. 

3.. Newly .Aaclulntd Or Formed Organlaatlon 
Any organization you newly aoqulra or form, 
other hm a partnarahlp. Joint venhN or Hmlted IJablUty company, and IMlr which you 
maintain financial Interest of mn than SO% of 
the voting atonk, ¥All qualify u a Named 
lnaurad If there II no other ,rmu. 1nsu1ance 
avaffable to that organization. However: 
a, Covenlge under tnla provlelon la afforded 

only unll the 180th day after you acqulrll or form Iha organization or the and of the 
pollcy perfod, whichever la earllar; and 
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b. Coverage under 1h18 provision daes not 
apply to: 

(1) "Bodily Injury" or "property damage• 
lhal occurred; or 

(2) "Peraonal and adverlfsl~ lfllury" 
arising out of an offense comrntted 

bafllra you aoqund or brned the 
organlzalon. 

•• 0peralar Of Mobile Equlpnwtt 
With l98pect fD "ndllll equlpmenr' Alglat8red In 
yaur name under any molor vehlcle Jegl&nlion a, q PIRC" 11 an lnlllld wNle drlvlrv such ecppment along a public hlgtrNay wllh )'011' 
parrdBBIDn. MY atla' PldCft or orgadmll011 
raspanslble far the aonduat of such pnan Is 
811a an lnatnd, but only wlh Nlpact to Oablllly 
arfalng out of the operatbn of1he equ\)nalt. and 
only If no other lnatnROI of any k1n11 II avaBable 
to that PMH111 or oigantzallan for 1h11 labllly, Howwer, no person or organlzdan II an lnand 
wlthl'GlfllOtto: 
L ·Boc111y I~ to a co-"employee• of Iha peJSOR driving 1he equipment: or 
b. •Property damage• 1D property owned by, 

rented to, in the charge of or occupied by 
YoU or h employer of any person who la 
an fn1Wlcl under this plDVlalon. 

I. 0,-atorofNonOWMdWIIIIH'alaft 
With f88Pecl to walarClaft you do not own that 
la la111han 61 feet long and II not being ueed 
lo cany persons for a charge, any panlQn la aui 
lneulVd while operatt,g auch Wllannft with 
yo11 pennlHlon. Any other pnon or 
organlmUon '8lp01Ullble for Iha conduat of 
such pmaon la areo an lnaurad, but only with 
respect fD lablllly arising out of the operallon 
of the watarcraft, and only If no other 
Insurance of any kind 18 avellabte to that per90n or organization for ltla llablllty. 
However, no pel'IOI\ or organlzalon 18 an 
ll'IIIUNd with raapact to: 
a. "Bodlly I~ to a oo-•1mp1oyee• of the 

pel'IClft operating the wafl8nnfl; or 
b. "P,opart.y darna;a• to prc,pel\f owned by, 

rented to, In 1he ahlrge of or aacupled by 
you or lhe emp1oyar·o1 any peraon who le 
an lnawed under this provision. 

8. Addltlonal lneunda When Requlrad 8y 
Wlttl9n Contract. Wrltflen Agl'Hlllent Or 
PannJt 
The perwon(a) or organb:atlon(a) Identified In 
Paragraphl a. through f. bllow ara additlorwl 
lnaurada when you h8'l8 agreed, In a wrttten 

Pau-11of24 



BU81NE88 LIABILITY COVERAGE FORM 

conlract, wrtttan 8gMelll8nt or becauae of a 
permit 188Uld by a atata or polttlcal 
aubdivlalon, fhat such peraon ar 01Q9nlzatton 
be added a1 an additional Insured on your 
policy, provided the lf'lli.ay or damage accurs 
subsequent lo the exeoullon of Iha contraat or 
agJMfflln~ ortha lsluance of 1118 pennlt. 
A permn or organlzallon ls an addlllonal 
Insured under this provlelon only for that 
period of time required by 1h11 canlract, aa•ment or pennlt. 
However, no aueh person or organg1t10n la an 
addlllonal Insured under 1h11 provialon If IUCh 
parson or organization Is Included n en 
addllonal lnaind by an endorsement lllued 
by us and made a part of this Cave,age Pait, 
fncludlng aN persons or organlzalfons added 
aa addltlonal 1n111red8 under the apeofflc 
addlllonal lnaured coverage g,ants In Section 
F. -Optlonal Addltlonal lneur8d Coveragaa. 
•• Vendors 

Atrl pe,aor,(1) er agarizallon(a) (19fanad 1D 
below u vandor~ but only wllh respect to 
"bodily 11\{Ury" or •piq,arty &'Janlge• arl8'10 cu d "your pn,dUla" wt1dl are dlatrlbufad 
or aad In ht regular courae of the vel'ldor'I 
bUUlee8 and only If 1h18 Covar8ge Part 
provides covemga for 'bodily Injury" or 
•prap11tv damage" Included wftl the 
"pnid~ cpaaUone hazard". 

(1) The lnluranaa afforded to th• vendor 
Is aubjact to 1he foNowlng addlllanal 
emualona:· 
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This lnllurance doee not apply lo: 
(a) "8odllv 1nJurY9 or •properf¥ 

damage• for WhfCh the vendor 18 
obllgalad to pay damagu by 
reaaon of the a11&1111pllon of 
Rablllty In a conlnlct or agreement. 
'This axcluslon doe1 not apply lo 
lllbllltJ for damag8a that lhe 
vendor would have In Cha abllance 
of the contract or ag1119nmnt: 

(b) Arri upnt88 wammty 
unauChorlzad by you; 

(c) Any phyllcal or chnlaal change 
In the product •de lntenllanally 
by lie vendor; 

(d) Repackagl. airc,ept when 
~ solely for Iha PUIPD88 of 
lnapectfan, demonstration, teaing, 
or the aubelllullon af parts tllClel' 
lnlllucllona fta'n the manufactlnr, 
and than repackaged In the 
orlglnal container, 

(e) Any fallure to make such 
llllpac11one, aqJualrnenla, teeta or 
aervlclng u the vendor haa 
agreed to make or normally 
undertakea to make irt the ueual 
ClOW1l8 of bllllneu. In connection 
wllh the dlllrfbutlon or sale of the 
produols; 

ff) Demonllratlon, ln8tallatlan, 
aervlcmg or nspalr operation&, 
_,.pt IUCh operellons performed 
at the vendor'a premlaea In 
mmeallon with the ule of the 
pn,duct 

(I) Products which, aftar dialllbullon 
or ,ale by you, haw been labeled 
or relabeled or uHd aa a 
confQ'ler, part or lngradf-,t of any 
other thing or eubatance by or for 
the vendor; or 

(h) •Bodlly Injury- or "property 
damage• mtalna out of the aole 
negll;ence of the vendor tor Its 
own acll or omlallona or thoee of 
lta employNa or anyone else 
acing on 118 behalf. However, this 
axduelcn dou not apply to: 
(I) 1he 6X08ptiona contained In 

SubparaQraphs (d) or (I); or 
(II) Sueh ln111ac:tlc111, ~. 

taata or~ • the vendor 
fa 89lald to makearnarmally 
underfakal ta make In lhe U1U11 
CDWN of buuleal. In 
connection with 11,a dllt1buUon 
cr•ofthapmdlm. 

(2) Thill !nuance does not apply ID any 
lnlurad plllCll'I er orgamallan ftarn 
wtan you hava acquncf IUCh produda, 
or any lngiadlant, pelt c:,r cantalner, 
edalql ,,.,, accampanylng er 
oonllkllng. auch praducts. 

b. LeuorsOf Equipment 
(1) Any per90n or cqanfzatlon from 

whom you 1-.e equipment; but only 
with l'8lplCt to 1htlr llabltlty far 'badly 
l1$1ry", "property damaae" or 
"perlonal and adWrllalng 111ury• 
caused, In whole or In part. by your 
maintenance. c,pendlon or uae of 
equipment leased to ycu by auch 
pll'IOn or oiganlatlon. 
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(2) With reapeel to the lnaurance affoRled 
to lhlH addlllonm l,_uredl, 1h11 
lnaurane& does not al)ply to any 
"occurrence• Which taket pfaQ8 alter 
you cease to leaN that equipment. 

G. Leuo111 0f Land Or PNmleN 
(1) Any ptl'IIOII or organtz:atlon l'ft>m 

whom you leaea land or pninuee. bUt 
only with reapect to llabllly mlatng out 
of the ownenmlp,. malntilnance ar uee 
of that part of the land or pMm!IN 
leandtoyou. 

(2) Wllh 1'88pect to Iha Insurance afforded 
to fhaN addlllonal fnaureda, 1h18 
llllt.llaftOt doee not apply to: 
(a) My •occ:urrenca" which fakes 

piece after you ceaae to lea8e that 
land or be a tenant In that 
premises; or 

(b) Structural alteratlona, new 
conetructlon or demolitlon 
operations performed by or an 
btthalf' of auc:h person or 
a,ganlzallon, 

d. ~ Engineers Or aurverona 
(t) Mt lldll'9cl. enc,neer, or UW'fQr, but 

only wlh reepeat to lildlv far "bodily tr1ull"', "p1Qp81ty damage• or •pe110n111 
and acfveffltlnG Injury" cauNcl, In whole 
or In iat, by your aclB or ollllNlanl or 
1he acl8 or amluklna dthOII acllng on 
yaurbehatr: 
(I) In mnnecllon with )'OUr premt ... ; 

or 
(b) In 1ha perfcrmance of your 

ongoing operatlona performed by 
you or on your behar. 

(2) Wtlh 191pacl ta the lnaurance lilfforded 
to these addillonal lnaUlllda. 1he 
following addltlcnal exdullan appha: 
This lnauranae doea not apply to 
9bodlly lnJulY", "property damage" or 
"palllOl'III and adve1111lng Injury" 
arlllng out of the randalfna or or the 
failure to Mnder eny prol'flalonal 
11rvloaa by or far yau, lncludlng: 
(I) The praparlng, approving, or 

l'alµnt to p19pare or approve, 
maps. ehop dlawlnga, oplnlona, 
repor11, aurveye, field orders, 
change orders, design• or 
drawings and speolflcatlona; or 

(b) Su,,ervlaory, lnapeotlon, 
architectural or englneerfng 
actlvllfaa. 
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a. Permlll lnued By 81:ata Or PollUcal 
lubdlvlslon• 

(1) Any atale or political subdivision, but 
only wtth raapecl to operetlons 
par1brmed by you or on your behalrfor 
which tha atare or political subdlvlllon 
haa Issued a panntt. 

(2) With fMP8d 1D the lnlUl'llnC8 a1Jalded 
ID these addlllonll Insureds, 1hla 
lnainnoe doea not apply to: 
(•) "Boclly Injury", "property damage" 

or "panlonal and adverff1lng 
Injury" arising out of operattcna 
performed for the llate or 
munlcipaUly; or 

(II) ·erx111y lnW ar "praperty damage" 
tncludad wlhl1 the "produefl.. 
compl8l8d opandlona hazanr', 

f. Any Other Party 
(1) Any other PS'8CIII or organization who 

18 not an lnaurad under Paragraph& a. 
through •· ebove, but only with 198P8Ct to llablBty far 11odHy lnJu,y", 
"property damage" or "peraonal and 
advertlelng Injury" caused, In whale or 
In part, by yaur acts or OIID&lona or 
the ac:18 or omlslllona of those acting 
onyourbahalf: 
(a) 1n the p• rformanoe or your 

011Q01no opendlcne; 
(b) In canneotlon wllh your premise• 

owned by or ranted to yc,u: or 
(c) In canneaUon wlltl 9yourwork" and 

fncluded wC1hln tha "pn)ducta,, 
completed oparallone hazald•, but 
onlylf 
(I) The wrillln aontract or wrftten 

agreirnent reql.ffll8 you to 
pn,lllde IWCh covwage to 
11.1ch addllfonal lneurwd; ancs 

(II) Thll Coverage Part plOVldea 
coverage far -.rui, lnJury• or 
"pft)pq damage• Included 
within Ille •pnx1ue1a
comptelad o,,eratlone hazaRf•. 

(2) Wllh ,.,pact to the Insurance aft'olded ' 
to thue lddlllonal insul9ds. 1h18 
lnaurlnce doee not apply ta: 
•Boday Injury", "p,aperty damage" or 
"pet8onal and adverllaing Injury" 
ari811\Q out of 1he rendering of, or the 
failure to render, any pyofeaatonal 
archll8ctural, engineering or surveying 
ael'Vlcas, Including: 
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(a) The preparing, approving, or 
falunt to prapere or approve, 
ma,-, ahcp drawlnga, opinfo,-, 
reports, aurvaye, field Olden, 
change Oldera, daagna or 
drawings and speclflcatlons: or 

(b) Supervlaoiy, lnapectlon, 
an:hlt8ctural or englnllering 
aellvftlea. 

The llmltll of !nuance Chai apply to addlUonal 
lneurada an, deacdbed In 8tdon D. - Llrnlla 
Of Insurance, 
How this lnaurance applies when other 
lntwance la avaHable to an adcllllonal lnsurad 
Ia ducrtbed In the Olt\er fnlUl'anCa Condllon 
In 8e011on E. - Ulblllty And Madlcal Expenees 
General Condlllona. 

No peraon or organization la an lnaurad Wllh 
raapect to the conduct of any cunant or peat 
pai'tnerahlp, joint venture or llmlted llablllty 
company that 18 not shown u a Named lnswad fn 
the Dealaratlonl. 

D. LIABILITY AND MEDICAL EXPENSES 
LIMITS OF IISURANCE 
1, Tha MaatW. WIii Pay 

Tbe Llmlls of lnauranoe shown In the 
Declamllona and the rules beloN ffx the most 
w wlll pay regardless af lhe number ot. 
L lnaurwda; 
b. Claims made or 1aula" brought; or 
c. Ptraont or organizations making clalml or 

bmglng -au1ta•. 
z. ..... Um ... 

Th• maet WI wlll pay for: 
a. Damages becauae of "bodily lrfu.Y- and •Pf'lP81W d111118ge• Included In the 

·produols-oompJeted opemtlons hazard• .. 
the Produc:11-completed 0perdons 
Aggregate Uml ahown In the 
Declarallons. 

b. Dlm8ga8 becaute of all alher •bodily 
Injury", •property damage• or •pmonal 
and ac!Vettlelng lnJu,y", lncludlng madlcal 
expen-. la the General Aggregate Limit 
shown In Iha Dedaldonl. 
11118 General Aggnlgn L.lmlt applies 
separately to each of your •10cat1ons• 
olNfled by or l9l1ted to you. 
•Loca11on• means pn,mlaea lnvoMng the 
aanm or connecllng lots, or premlaas 
whose connecllon Is lntenuptad only by a 
81r8tt, roadway or rtght-af..way of a 
raUroad. 
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11da General Aggregale limit doe8 not 
apply to •property damage• to premlua 
whDe nmted to you or tempararlly 
oocupled by you. With permission of the 
owner, arlalng OUI of flnl, Ughtnlng or 
explolllon. 

3. Each 0cGUffllllN Llml 
Subjtct to 2.a. or 2.b above, whlahever 
appllea, the moat we wlll pay for the eum of all 
damagea bacaUN of all "bodDy. Injury", 
•property damage• and maclloal mcper!88I 
8llllng out of any one •oocumtnca• Is lhe 
Liability and Medici! Expeneu Umlt ehown In 
the Daolaratlona. 
The moat we wiH pay for all medical e,cpenaea 
becaUl8 of •bodily ll'llury" auatalned by any 
one paraon la the Medical Exl)lnl88 Limit 
shown In the Daclarallon1. 

•• PIIISOllal And Advaf1111ng lnJury Umlt 
SutifaGt to 2.b. abcMa, Iha most we wlll pay for 
1he aum of all damage• because of aR 
"peflonal and adverlalng Injury' aulllalnec:I by 
any one pereon or organization la Iha Personal 
and Adverllslng 1i1urv Limit shown in the 
Declarallons. 

I, Damaga TD,,. ..... Rmlted To You Limit 
The Damage To Premtaea Rented To You 
Limit II the moat we wlll pay unctar Su11ne8a 
Lfablllty Coverage for demagu becaUN Of 
•propert.y damage• to any one P19mllea, whlla 
ntnlld ID you, or In the cue of damage· by fire, 
llghtnlng ar e>rplolllon, while rented to you or 
tamPorarly occupied by you with P8J1111111on or 
lhaO\Vfttr. 

In the cue of damage by ftnt, lfghtntng or 
exploalon, the Damage to Premllea Rented To 
Vou Limit applH to all damaga piuxlmately 
OIWl8d by the same event, whether 8Ud1 
damage l9IUlta from fl,a. llghlnlng or explollon 
or any combfnllllon of 1heae. 

&. How LlmNa Applf To Additional lnaureda 
The most we wfll pay on behalf of a perean or 
organlratton who II an addftlonal lnsuntd 
under thla Coverage Part 18 the leaaer or: 
•· The llmlta of inauiance apeclffed In a 

wrttten contract. wrftlen agrumant or 
permit llluad by a atala or polltJcal 
subdivision: er 

b. Th• Umlta of lnauranoe ahawn In Iha 
Declanlllont. 

SUc:h amowit shaN ba a part of and not In 
addllfon to the UmJte of lnauranoe ehown In 
the Dedaralona and delCl'lbed In thla SecUon. 
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If more than one Omit of Insurance under this polley and any andoreementa atlachtd th9flllo appUes to any dalm or "Bult", the moll we wlll pay under thll policy and the endcnaman18 18 the stngle highest Omit of llabllftr of au coverages appllcable ta 111ch claim or •suit". Hawewr, thJa paragraph does not apply to the Madlcal Experal llmlt Nt forth In Paragraph 3. above. 
The Umlla of lntu'ance of 1\ls Covarage Pmt apply aeparallly to tad\ COfl88CUllve annual p8llod and lo any remDllng patfad of 1811 tum 12 manhl, 8llrt.-ig \\th Vie beglnnlng or the policy palad ahoWn In 118 DaclandlDnl, u'1ll8s the palfcy period la axllnded after IISUlnct for an additional period ol 1111 than 12 manlfla. In 1llat ~ the addlllanal period wll be daarned partofthe lastprecedlng period for purpoaea of detarmlnlng the l.ldl of lneuranae. 

E. LIABILITY AND MEDICAL EXPENSES 
GENERAL CONDffiONS 
1. Bankruptcy 

Bankruptcy or lnaolvenoy of the lnauntd or of Iha lnsuNld'tt 8ltall wlll not relieve ua of our obl)Qatfons under thla Coverage Part 
2. Duttu In The Event or Occunuoe, Oft'tnp, Clabn Or SUit 

L Notice or Occumlnce Or Offeue 
You or any addlllonal ln8Uled mJtt ... ta 
It that we ara notlfled • eoon • practicable of an •oc:c:unance• or an 
offeRII which may result fn a claim. To 
the extant po11lble. notk:e ahould Include: 

(1) Haw, whan and whn the "occun9nce" orofflnee 1aak ,._i 
(2) 'Tlle name, and actdrellU of any 

Injured petl01l8 and w11n ..... : and 
(I) The nature and location of fJff/ lnJury 

or damage alfllng out of tlNI 
•oocurntnce• or olrente, 

b. NottcaOfClalm 
If a clalm la made or -.u1r la brought 
agalnal any Insured, you or any addftfonat 
lnsuRICI muet 

(1) lmmedlat81y rllCOfd 1heapeclfioaof1ha 
dalm or "8ult" and 1he date racelved; 
and 

(2) Ncllfy us aa aaon aa prac:tlcable. 
You or any additional 11181Rd must IN ID It that we l'IIC81ve a Wflt8n notloa of the 
dalm or "suit" •• aaon • pracliollble. 

C. Aaalatance And Caoperatlon Of Tha 
lnlU,.d 
You and any other involved lnaurad mWII: 
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(1) lmmedllllely aend ua copies of any 
demand&. nollcel, aummo'11188 or 
legal papers l'8Cllved In COMecllon 
with the clalm or "lull": 

(2) Autt,orlze us to obtain reconta and 
alhar Information; 

(3) Cooperale wllh ut In Iha lnveatlgaljon, 
setaament of Iha clalm or defanae 
agant the "lull"; and 

(4) Allfat ua, upon our request, In the 
enforaamant of any right agalnat any peraon or organiz8llon that may be 
llabta to the Inland bacauae of Injury 
or damage to which this tnsunlnca 
may alaa epply. 

CL Oldlgallou At1be lnlared'll Own Cost 
Ne;, lnlUrad WIL axcapt at 1hllt lnlured'8 awn 
• ~ make a pa)'IIWlt. ·889lffll any Clbllgal[an, ar lnaar .-,, .,.._, dher 
thanforhtlld, -,dlho\lttUccnaant. 

e. Addltlonal lnau,.d'e Olllar lnaurance 
tf we cover a Clefrn or "auil" under lhla 
Coverage Part that may alao be coveNtd 
by o81ar lnaurance available to an 
addltlonal lnlLINHI, such additional lnauNd must IUbmlt auch olafm or "suit• ID the other lnaurarfar del'enle end lndermlty. 
However. this provlalon dOII not apply to 
the extent that you haw agreed In a 
wrltt8n aontract, wilten agreement or 
pannlt that this lnaumnce II pllma,y and 1101H10111r11,u with the addftlanal 
ln1urad'a own Insurance. 

f. Knowledp or AA Oeounnce, OffenN, 
Cfalrn0r8ult 
Panagraphe a. and b. apply to yau or to 
any additional klluNd only When such •aCCUfflHlC8•. offa11111, clalm or •eult" Is 
icnownto: 

(1) You or q addllfonal lnaUNCI that Is 
an lndMdual: 

(2) Any par1ner, If you or an addlllOftfll 
lnsuJad la a parlnerlhlp; 

(I) Any manager. If you or en addltional 
lnauied 11 1 Rmlted ltatllll\y company; 

(4) Any "executive olflcer" or Insurance manager. Jf you or an additional 
lnaurad la a corporaUon: 

(5) Any truatee, If you or an addltlonal 
ln8Urld Is I trust; or 

(8) Any elected or appolntad oflldal, ff you 
or an addlllonal lnlu..S 18 a pollUcal 
aubdlvllion or public enuty. 
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Thia Paragtaph f, appllae separately to 
you and any additional lnaured. 

3. Flnanolal Reapon91bllftr Lawa 
a. When this polfoY 18 certified aa proof of 

ffnanclal reeponalblllty for 1he future under 
the provisions of any motor vefllcle 
tlnanclal n,aponalblllly law, 1he ln8Ul'lnce 
pRWlded by the pallcy for •bodily Injury" 
liability and ~ damage" llablllty wlH 
comply will the provtalons of the law to 
the e>dant of the cove,age and llmlla of 
lnauranoa aaqUll'ed by that law. 

b. Wllh reepeat to "mobile equlpmenr to 
which thfa lneurance appllH, wa win 
provide any llablllly, UnlnlUNd nmtorlatl, 
undarfnaured motorlltl, ncHaUlt or other 
aoverage reqund by any motor vehlcla 
law. We wlll provide the required Umlta for 
those coverages. 

'- Legal Action Agalnat Ua 
No Plf80n or organlzallon baa a right under 
1h11 Coverage Farm: 
•· To Join us aa a party or otherwlle bring us 

Into a "IUlr uklng for damllQN from an 
lnlul8d;or 

b. To aue ua on this Coverage Form unleas 
al of Ha f8nn8 have baan fully ccmplled 
wllh. 

A pel80n or organlzallon may 1118 ua ID naoover 
on en agraad ..allmenl or an a final }udgmant 
egalnlt In lnaul'8d; but we WIN not ba liable fDr danaael that n not payable under the tlmls of 
1h19 lnauranoe or M n In __.. of 1he 
appllcable lmlt d lnaurance. An &gllll(J 
setlllment l'l'lla1I • aalena1t and ,.... of 
~ l9wcl tr, us, Iha IRIUMCI and the 
clalmriorthe dalmant'a legal rep1'818iilal"'6. 

s. Btparatian Of lll8lftdl 
E'xCepl with AN1pad to the Llmll8 of Insurance, 
and any rfghta or duties apac:lffaaUy ualgned 
In 1h18 polloy to the fftlt Named fnauAKI, 1h18 
lnaurance flPPllea: 
a. M If acfl Named lneurad were 1ha only 

Named lnaUred; and 
b. 8epntlly to each ln8ul'l9d agalnat whom 

a cfalm la made or •ault" It bioughl 
1.~n• 

a. When You Aacapt This Polley 
By acceplfng this policy, you agree: 

(1) The 11at8menl8 In the DeclarallDna 
a accuna and complete: 

(2) Those etatamanlB an baaed upon 
nipntN1datlon• you made to us; and 
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(a) We hlYI lnuad this policy In rallance 
upon your repntaenlatlona. 

b. Unlntillntlonal Fallunt To Dlacloa• 
Haardl 
If urintantlonally you should fa! to dllclan 
all hazards relating to the conduct oi your 
bU81neu at the lncepllon date of this 
Coverage Part, we shaD net deny any 
coverage under 1h18 Coverage Part 
beoause of IUCh falture, 

7. Otbtr ln•uranae 
If olher valid and colectJble lnaurance Is 
avaHable for a Ion we cover under 1h11 
Coverage Part, our obtfgatfana are Umlted as 
foftow8: 
L Primary ln• uranca 

Thia lnswanca 18 p,tmary except when b. 
below appllN. If olher fnulnca Is also 
prtmary, we will ahare wllh all that other 
Insurance by the me1hod deacrlbed In c. 
below. 

b. lxoen ln•lnliae 
Thie lneurance l1 uceaa ovar any of the 
o1her lnauranca, Whether primaly, elGll888, 
contingent or an any olhar baels: 

(1) Your WOik 
lhat la RN, Extended Coverage, 
Buffder'I Risk. lnataDatfon Risk or 
elmllar covarasaa for "your work"; 

(2) PremllN Ranted To You 
That 11 fn, llghlnlng or exploalon 
lneunmce for pren1N1 rented to you 
ar timporarlfy occupJed by you with 
permflalon af tha owner: 

(3) Tenant Uablllty 
That II lnllurance purohaMd by you to 
cover your Uabllfty n a tenant fDr 
"proper\' damage91D p,arnla11 rentad 
to you or 111mpo181'1y occupied by you 
wllh pennl11fon of lhe owner: 

(') AINmdt. AulD OrWatennft 
If h lau IIIHa aut of the matntenance 
or UN of amatt, •1U101• arwalllrclal to 
1he axllnt not lulp« t, E:IKulon •· of Slclon A,-Cownlgee. 

(I) PfCIPtl'tr Damagt To Borrowed 
15qulpffl91lt Or U.. Of Elevatora 
If the Iola ariae& out of •property 
damage" to bormWed equipment or 
lhe \a8 of elavalor• to the extent net 
subject to Exdualon k. of Section A. -
Coverages. 

Form ea aa • CM a& 



(I) When You An, Addld M An 
Addlllonal Insured To Other 
lnaurance 
That la other Insurance avallable to 
you covering llablflty for damages 
artalng out of 111• premises or 
operatklna, or produda and compkad 
opeidona, for which you have been 
added 81 an addllfanal 1nsunKI by that 
lnaurancei or 

(7) When You Add Oth818 Aa An 
Addltlonlll lmlured To Thia 
1118UIIUIOI 

That Is other lnaurance avallable to an 
addlllonal lneurad. 
HO'tMMr, the fallawlng pnMllona 
apply to o1htr lnaunmca available to 
any paraon or arganfza11on who Is an 
addltlonal lnauntd under lhf8 Coverage 
Part: 
(a) Primary lneuranee Whan 

-.Ufntd By Contract 
Thie lnluia,ca la prlm11y If you 
have agAIICI In a written cannot. 
written agreement or permit lhat 
thl8 lnuance be primary. If olher 
ln8Lnnce ia alao pdma,y, we wll 
&hara with d that other lnsuranoe 
by the method deacrlbad In a. 
below. 

(b) Prlmuy And Non-contributory 
To Olhar lnttunlnoe Men 
Raqulnld a, Con1ract 
ff yau haw 8Ql'88d In a wriClen 
contract, wrltl8n agNement or 
pem,lt that lhla Insurance II 
prlrruuy and nan-cionlrlbutory with 
the addlllonal lnawad'a own 
lnainnce, this lnturanoa II 
prlma,y and a wlll nut eeek 
contribution from 1hat other 
lnauranoa. 

Parappha (a) and (b) do not apply ta 
01her lnaurance to which the addltlanal 
lnaunad hat been added aa an 
addlllonal lnaul'ld. 

Whan this lnauranoa Is excaaa. we wtll 
have no duly under this Coverage Part to 
defend lhe lnBUNKf agalnat any ueull" If any 
o1her lnsuNr haa a duty to defend the 
Insured agalnat that -.u1t•. If no ather 
lft1W81' deflnc:la, we wlll undertake to do 
IO, but we wlll be enllded to Iha lnatnd'a 
rlgtda against all thole o1her lnaurera. 
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When 1h11 Insurance la exce11 over olher 
Jnaurance, we wll pay only our ehare of 
the amount of lhe laas. If any, that 
exceeda 1he aum of: · 

(1) The total amount that an auch olher 
Insurance would pay far the loll In the 
abl8nce oflhle lnuanae; and 

(2) The Iola! of au deducllble and aelr
lnaurad amounta und• all lhat other 
lnau!ancle. 

We wlll ..._Iha ranalnlng Ian. If MY, with 
,ny Clllw kl8warat that II nat daaclbld fn 
1hlll Exoesa lnauram pnMllon and was not 
bought specllcally to apply In excesa c:A the 
Llmlla of ln11U11111C8 thcMn In the 
Daclamll0n& of this CovenlQe Pmt. 

C. Method Of 8ll8rlnt 
If d tha other lnsu111nce pennlls 
conlrtbullan by equal aheres, we wnr rouow 
Ihle method alao. Under tftll approach, 
eeah lnaurar contrlbulN equal amounfB 
unfil It haa paid 118 apptlc:able llmlt of 
lnlurance or none of the loal remalna, 
Whlc:IWM eamaaflrat. 
If a,y of tht alhar lnlunn:a doaa not permit 
oordribullon by equal ..._, we wll 
conlllbull by Umlla. IJnd8t thre method, each 
lnawW'e ahn la based Cl1 the ratio of Ill 
appllclbla Bmt of inlwanae ID the tml 
applcable Urnlla oflnllnnca rl al lnslnns. 

a. Truatu or Rlghte or Recovery Against 
Othei11ToU1 
•· Truaflr Of Rlgh11 or ReoovMy 

If the Insured hu rights to 111CCM1r all or 
part of any payment, lndudlng 
Supplementary Paymanla, we have made 
under thla COY818G• Part, those rlghlll ara 
traneflllld 1D UB, Thi ln1ured fflU8t do 
IIOChfnG after 1019 to Impair 1hem. At our 
raquaet, Iha lnaun,d wll blfng -.ult" or 
-- those rfghll to UI and help U9 
enfbrce tham. Thie aondHlon doee not 
apply to Mldfcal Expenau Coverage. 
Waiver or Rlahta or 11nn1ry (Waiver 
Of lubrDglllon) 
If Iha ineurad h8a walVed any rights of 
recovery agalnlt any peraon or 
organization for all or part of any payment. 
Including Supplemen181y Paymanta, we 
have made under Ihle Coverage Part, we 
also waive that light, pl'CMdad the ineul8d 
waived their rfghta of recovery agalnat 
auch peraon or QIPl1lzaUon In a contract, 
agreement or pem,11 that wu exacuted 
prior to the Injury or damage. 
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F. OPTIONAL ADDITIONAL INSURED 
COVERAGES 
If Nlled or ahown as appllcable In the Declarallona, 
one or mora of lhe l'Gllowfng Optional Addltlonal 
lnau'9d coverages afeo apply. When any of thaee 
Opttonal Additional 1118U1'8d Covelagea apply, 
Paragraph 8. (Additional tnaurads When Required 
by Written CQntract, Written AQ,aement or Permit) 
of Slction C.. Who la An lnaurad, dOM not apply 
ID the person or orgenir.alon 8hown In the 
Decfaratlona. Theae coveraaea are aub,18ct to the 
terms and candltlone appllaabll to Bualneaa 
UablMty Covaiage In thla policy, except as 

~ckld below: 
~ ~•1 lmuNd • Dellgnllad Penton Or 

Organllldlon 
WHO IS AN INSURED under Seollon C. la 
amended to Include 11 an additional tneul'8d 
1he peraon(a) or organlzallon(a) ehown In the 
Daolarallon8, but only with raapect ID hblHly 
far •bodily lnJI.IY", •property damage• or 
•penaonaf and advarllllnQ lnJury" caiaad, In 
whole or In part. by yow 1cta or omtaelon8 or 
Iha &eta or om1811ona of thole acting on your 
behalf: 
a. In the pn,rmance of your ongoing 

operallOl\a; or 
b. In conneallon YAth yaur pl8ffllan awned 

by or ranted ta you. 
2. Addltlanal ln1Ul'lld • M1n1ga,a Or LnlOl'8 

OfPremlHa 
a. WHO 18 AN INSL.le) under Sealfon C. le 

amended to Include aa an addlllonal lnand 
the perecn(a) ar Ol'gllfllallc)n) lhown In the 
Dedandlcna • an Addltlanal 1,.&nd -
Deagnaded Peraon Or O,gMZllllon; but an1y 
wfth respaat to ffabllltr arfq out of 118 
ownanihlp. malntananceor 1Mofthal part of 
Iha pnm1Ha 11118d to~ and shown In the 
Dadarallona. 

b. WBh reapect to the ln11111noe afforded to 
thelt addllfonal lnainda, the following 
addltlonal excru111ans apply: 
1111a Insurance dDII not apply to: 

(1) Any "oclcunanca• which take8 place 
after you aeaee to bl a tenant In fhlt 
pnamlaee; or 

(2) structural alleratlons, new 
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OOlll1ruclion or demoffllon operaUona 
performed by or on behalf of such 
person or organization. 

3. Additional ln•l'ld • Grantor Of Franchise 
WHO 18 AN INSURED undw SaClion C. Is 
amended to Include at an addltlcnal lnaurac:t 
the peram(s) or organlzallon(a) shown In lhe 
Declarations u an Additional lnsUllld ~ 
Granmr Of Franddsa, but only with respect to 
their llablll\l aa gnmtor offranchlaa to you. 

4. Addltlonal lnalfflld • a...or or &.Mad 
lqulpnnt 
•• WHO IS AN rNSURED under Section C. 18 

amended ID Include ae an addlllonal 
lnsuntd the peraon(a) or organlzatlon(e) 
shown In the Declaratl0111 11 an Addlllonal 
Insured - Leasor Of Leased Equipment, 
but only wllh 1'88pact 1D llablllty for •bodily 
lnjul'y", "property damage" or "personal 
and advertising Injury" caueed, In whole ar 
In part, by your maintenance, operation or 
UN of equpment leaNCI to YoU by auch 
peraon(a) or organlzation(a). 

b. With raapect to the lnluiance aflordad to 
theee addltlonal lnaun1da, this lnauranca 
doaa not apply to errJ "Oacummce• which 
talcaa place aw you caaae to teaaa lhar 
equipment. 

I. Addltloul lll9UNCI • OW.re Or other 
lntarell8 Fntm Whom laid HD Ba811 
IAUad 
1. WHO IS AN INSURED under Sad.ian C.18 

amended to Include ae an additional 
ln11.1rad the peraon(e) or organtratian(a) 
thown In the DecJarallons u In Additional 
lnaurad ... 0wnenl Or Other tntareata Fram 
Whom Land Haa Batn Leaaed, but cnly 
"1th reapeat to llabllllV ....,na out af the 
ownnhlp. malntenanoa or UN of that part 
of'lhe land leaaecl to you and ahcwn In the 
Declllratfonl. 

b. With 191pect to the ll'IILlrance afforded to 
1heae addftlOMI lnsuntda, the followlng 
addllfonal exalullona apply: 
Thia Insurance doea not apply to: 

C1> Aw/ "accumN\CB" that takn p1aoe 
after you CNH to lease thlll land: or 

(I) Structural alteiatlona, new 
conatrudlan _or demolllon oparatfona 
parbmad by or on behalf of such 
peraon or organization. 

8. Addltfonal IMand • 8tata Or Polltlcal 
lubdlvlalon-Pannlta 
I, WHO 18 AN INSURED under Section c.11 

amand&d to lnalude aa an addltlonal 
ln8Ul8d the efate or pofltlcal aubc:IMliOn 
shown In the Declaatlons as an Additional 
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Insured - State Or Polfflcal Subdlv181on -
Permits. but Dnly with reapect to 
oparatlana perfOnned by ygu or on your 
behalf for which the lllale or polltlcal 
subdivision h• lllauad a permit. 

b. 'Mlh reapect 1D the lnsuranoe afforded to 
lh188 addltlonal lneul"lds, the followfng 
additional excluatona apply: 
T1'll8 lnauranc:e does not apply to: 

(1) "Bodily lnjwy", "propaty damage• or 
"peraonaJ and adYeltlalng lnJu,y" 
arising out of operallana pert,rmed for 
the atata or munlclpal~: or 

(2) "BOdDy lli)ury" or •propertv damage" 
Included In the "producklompleted 
opera11ona" hlzald. 

7. Addltlonal Insured -Vendora 
a. WHO IS AN INSURED under Section C. la 

amended to Include as an additional 
lnaurad the pa110n(e) or Dlg8lllzatlan(a) 
(referred 1D below n vendor) shown In the 
Declaratlone u an Addlllonal 1'18UJ8d • 
Vendor, but only with Nllp80t to "bOdHy lnJury" or "property damage• arising out of 
"your products~ Which ara dlltrlbulacf or 
SOid In the regular COUl8B of the vendar'a 
bullnaBB and only if this Covenlge Part 
provldea coverage for "bodly Injury" or 
"property ctamege• Included within the 
"product9-oarnplated operations hazard". 

b. The ln8llana8 afforded to lhe Vll1dor 18 uJect tothafallOwqa addllonll emh.wlcn: 
(1) 1hla lnaurance dDH not apply to: 

(I) "Bodily lnjuly" or "pmpallr 
damage• for which the vendor fa 
obllgalad Co pay damage• by 
l'USOn of the .. umpllon of 
llabBfty In a GOntrect oragseement. 
11118 axdualan daee not apply 1D 
llablllly for damag• 1hat 1he 
vendor would have t, the ab81nce 
of the~ or aaraemem; 

(b) Any upreaa Wtnnly 
unauthorlzad by )'OU; 

(cJ Any phyaloaf or chemlcal ohanaa 
In 111 pn,duct made lntentlonally 
by the ,iendor; 

(cl) Repaalcllgl. 11'11881 unpacked 
aolely fbr the purpose of lnapeollon. 
demonltralfcn, testing, or 118 
au,sllullon of parts .... 
lnllrUollona tom the fflll'lul'adww, 
and then l'9packagad t, the OIIQlnll 
con18lner; 
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(•) Any fllkn to maka such 
ln8pacllorB. -Ullllmanla, teslB or 
aervlclng aa lhe vendor ta agreed 
fo make or narmaav inf.,,.. to 
make fn the U8UII COUl1l8 of 
buelnlas, In conneclkln with the 
cll8lrlbullan or llafe of the procllcls~ 

(f) Demonalrallon, lnltaBatfon, 
lltVfc:lng or ,apalr operations, 
nc:apt such operatlcn pert'ormed 
at the vandofa pramfaN In 
comecllon with 1ha ule of the 
llfOdual; 

(g) Ptoducls which, attar dlelrtbullon 
or 1818 by you, have bean labeled 
or relabeled or used ae a 
container, part or Ingredient of any 
olher 1hfng or aubetance by or t,r 
lhe vendor: or 

(h) "Bodlty lnfurf or "pfaperty 
damageu arising out of the aole 
nagUgenca of the vendor for 11a 
own acta or omlaelons or thoaa of 
Ila en'lplDyeaa or anyone else 
aallng CII Ira behalf. However, Ihle 
axclualan doea not apply lo; 
Cl) The excep11omi contained In 

&lbparaspapha (d) or (f}: or 
(II) 8ucn lntpecllons, 

adJuatments, 18811 or aervfclng 
aa Iha vendor hal IGIHCI 1D 
make or normaly undartaket 
to make In the uaual caine of 
bualneaa, In connllGlfan with 
the dlllrtbullon or tale of the 
produc:11. 

(2J Thia fnaulM» doe8 not apply to any 
lrlaured person ar oipnatlon from 
whom you have acqulrad sudt 
p,odudl, or any JngNdllnt. part or 
contain.-, antartng Into, 
eaaaftlJlllylng or oontalnlng such 
productl. 

8. Addltlonal lnamad-Controlllng lnblnlat 
\NHO IS AN INSURED under Saallon c. II 
amended 1o Include • an addlttonal IIIIUred 
the paraon(I) or organlDtlon(a) thown In the 
Declarallona aa an Addfllonal Insured -
Controlling lntarMt, but only with reapact to 
their liability lr11fng out of: 
a. Thelrflrlanclal control of you; or 
b, PrenHea they own, matsaln or control 

whHe you leua or occupy theae premt•••· 
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8UIINE88 LIABLITY COVERAGE FORM 

Thie lnau1811C8 don not apply to structural 
altel&IIGl\a, new con&tNollon and demolition 
operalkms pert'onned by or for that person or 
organfzatlon. 

I. Additional ln11nd - OWnana, l.elNl1 Or 
Conbactcn - lcheduled Person Or 
Oll•llatlclll 
a, WHO IS AN INSURED under Section C, la 

amended to Include • an addltlonal 
Insured the pll'SOn(s) or orQentmllon(s) 
ehown In the Declanltlone u an Addlllonal 
Insured - owner, Lessees Or Contnlctals, 
but only with reepect to llablllty far "bodUy 
Injury", "propal1y damage• or "paraonal 
and advertlalng Injury' caUltd, In whole or 
In part. by your aefl or oml88iona or the 
aclB or omllllona of 1l1oae acting on your 
behaf: 

(1). In the performance of your ongoing 
opera11on& for the additional 
lnaurad(s); or 

(2) 1n cannea11on with "your wark9 
parfolmed for that additional Insured 
and Included wllhln the •proctucta,. 
oon.,ieted operation• hazard•, but 
only If 11118 Coveraoe Part provides 
COV8Rllga for "13odlly Injury" ar 
•prapa,ty damage" Included within the 
•p,adUCIHGmpleted operations 
hazard•. 

b. With NllfJ9Cl ID the Insurance afforded to 
1heH addlllonal lnsuradt, thll lnauranoa 
doea not apply to "bodlly Injury•, "pn)peJ\' 
damage" or "per8onal an advertising 
lnJulY' 811alng out of the rendering of, or 
the fllll'I to render. any profalllonal 
an:hlectan~ engineering or aurveylng 
aarvlcu. Inducing: 

(1) The preparing, applOlllng, or failure to 
p19para or IPPRMI, ffl8PI, atmp 
drawfnp, opinions, reporta, swveva. 
field alders, change crdera, design• or 
dnl\vlng8 and apecll!Cllllons; or 

(2) SUpelVlaory, lntpectlon, an:hltectural 
or engineering actlvllea. 

10. Addltlonal lneurwd.:. Co-Owner or lnauawd Pawm.._ 
WHO IS AN INSURED under Section C. Is 
amended to tnclUde as an addlllonal lnauntd 
the peraon(s) or Otganlz.atlon(s) shown In lhe 
Declaraflons as an Addftlonal lnaured - Co
owner Of lnaurad Premises, but onlY wl1h 
l'9lpecl 1D their llablllty aa c:a-awner of the 
premtaaa ahawn In lhe Dldarallanl. 
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The llmtts of 1118U1111noe that apply to additional 
lnaweda 818 deacrlbed In Section D. - Limits Of 
lnsunmca. 
How 1h11 lnslB'llnlle appRes when other rnuance 
la avaUable to an addllonal lnllurad Is dtlCl'lbed in 
the Other Insurance Condlllon In Section I!, -
Liability And Medlcal Expenses General 
Condlllona. 

G. LIABILITY AND MEDICAL EXPENSES 
DEFINlnONS 
1. ''Advertlaemenr maana lhe wlde9prud publlc 

dllNmlnatlon of lnfonnallan or Images that 
hu the pwpaae of Inducing lhe Nia of goodl, 
p~da or aen,tcas through: 
a. (1) Radio; 

(2) Televlelon; 
(3) BIiiboard; 
(4) Magazine: 
(5) Newspaper; 

b. The lntemet, but only that part of a web 
Sita that fl about goada, producta or 
aarvlcea for the purpaees of lnductng the 
sale of goodt, pruducla or arvlcles: or 

c, Any other publlcalion that la given 
wldetpraad public dlllrtbutlon. 

However, •adve1t1Nment" does not Include: 
•· The dllllgn, printed material, Information 

or lmag• oontalned In, on or upon a,e 
paokaglng or labeling of 81\Y goods or 
produclB; or 

b. An lntandve OIXMlftla1lon bebNearl (Ir amana PIIIOnl lhl'CIU(lh a ccmpular netwmtc. 
2. •Acfverllslng Idea" means any Idea for an 

"aclvertlseman. 
3. •Albntos hazatd" nwana an expoeura or 

threat of axpc,sura to the aotual or alleged 
~-of 88bellol and lnaludee the mere ,naence of asbetto8 In anyfam. 

4. •Aum• m ... • land motor vehlcle, trailer or 
semMrlU. designed for travel on public 
roads, Including any at1adlad machln•ry or 
equipment. But "auto" does not lnclUde 
"mobile equtpmant", 

e. "Badly lr,Jury" rnuna phyalcaf: 
a. Injury; 
b. Slckn11a; or 
C. o, ..... 
suatained by a penian and, II artatng out of1he 
above, mental anguish or death at any time. 

8. "Covenlge tan1tory" meana: 
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a. The Ullted states of Amertca (lnoludlng ltl 
terrllortea and po818881ona), Puerlo Rloo 
and Canada: 

b, lntamatlonal watei. or alrlpace, but only If 
Ille Injury or damage occurs In the caurae 
of travel or 1ranapoltatlon belllleen eny 
places Included In •· abcM: 

c. All olher parts of tit• 9JOf1d If 1t11 Injury or 
damage adaee out of: 

(1) Goods or producta made or aold by~ 
lnhttmttorydetalbedln&abova; 

(2) 'The acllvltlel of a pareon whole home 
la In 111a ten'IID,y deacrbld in I. 
above, but la away for a short flme on 
!fCII' bualneaa; or 

(3) "Personal and adVeJffsing Injury" 
offan888 that take place through the 
lntemet or slmllar elecln:>nlc means of 
eommuntc:aliOn 

provided the lnsul8d'a ,eaponalblllty to pay 
damagea la dalermlned In the United 8tllta8 of 
.Am8rloa (lncludlng Ila tem1orles and 
p01H11lona). Puerto Rfco or Cenada, In a 
18Ult" an the merits accoldlng to the 
eubatanllve law In auch territory, or In a 
98111ement we agree ID. 

7. "Eleclronlc dale" mean, Information, fact& or programs: 
a. Stoledaaoron; 
b. Created or uaed on: or 
c. T181111111tled to or from 
computer IOll.want, lncludlna ays1ema and 
appllcatlana aoflware, han:1 or floppy dlllca, 
CD-ROMS, tapes, drtves, calla, dlla 
praollllng davlcea or any other media Which 
8'8 UNd with efeclronlcally cantraffed 
equipment. 

a. "Employee" lnaludae a ~ 'MIiker". 
"Employee" daae not Include a "lamporary worka,-. 

1. •executive officer" maana a peraon haldlng any or the officer poaltlona nated by )'OIi" charllr, conatitullon, by-lawa or any other 
elmllar govemk,Q ctocument. 

10. "Hostile W me1111 one which becomu 
uncontroUable or blUke out from where It waa 
Intended to be. 

11. "Impaired properV meane tangible property, 
other than "your product" or "yoUr work", that 
cannot be uaed or Is leu UllfUf beoauaa: 
L I lnoorpamtee "your product" or ~ W0lk"' 

that la known or thought ID be defacllve, 
daftclent, Inadequate or dangeJoue: er 
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b. You have faOed to fulflll lhe 18m18 of a 
contract or 9graamant: 

ff aud'I property can be raatored to use by: 
a. The repair, replacement, adjustment or 

n,moval of "your produGI:" or "your wortc•; 
or 

b. Your fullllllng the terma of the contract or 
agreement. 

12. •1nau11K1 ccntlacl" maana: 
a. A oontract for a Jea• or prwmlaee. 

However, that portion of the contract fOr a 
,... of llftlllll•aa that lndemnfflee ll'IY 
peraon or organization for damage by fire, 
llghtnlng or aplaalon to Pf'8nliaea while 
rented to yau or tampo,artly occupied by 
you with pannlulon of Iha owner le 
aubject to the Damage To Premlah 
Rented To You limit dascrlbed In Secllon 
D. - Liability and Medloal Expenaae Llmlta 
of lneuranae. 

b. A lldelraok agreement; 
c. Any .-men1 or Ucenae aaraemant. 

lncludlna an eaaement or license agraement In connection with construction 
or clemolllon Of)llllllona on or wllhln 60 
feat of• rallraad; 

cl. Arri obllgdon, u requlnld by ordinance, 
to indemnify a munlcll)llr, except In 
connection with work for a munlclpallty; 

•· An etavn>r matntananoe 1GfM111Mt or 
f. That part ot any other contraat or 

agraenw,t parlaHng to YoUr bualneae 
(Including an Indemnification of • 
IIUllclpalU, In connecllon "1th work 
parl'onnad for a munlClpallr,) under which 
you aaaume the tort lablllty at another 
party to pay for "bodily lnjuly" or •propel\' 
damage" lo a 1hlnS panion or organization, 
provided Iha "bodily Injury" or •property darnaa•• la calad, tn whole or 1n part. by 
you or by thOM ~ on your behalf. 
Tort liability meene a lJablltty that would be 
lmpoaed by laW bt the abeenca of any contract or agrelffllnt. 
Parag!9ph f. lndudll that part of any 
contnlct or agreement that lndernnlflea a 
· rallmad for "bodfty lrpy" or •proparty 
damage• arl8lng out or conatruatlon or 
demolltlon opandlona Within 50 feat of any 
ralllWd Pf'OPe!W and affecting any ralroacl 
bridge or tr88tla, tracb, road-beds, tunnel, 
undalpeae or llNl881ng. 
However, Paragraph ,. ctou not Include 
that part of any contract or agreement: 
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(1) That indemnfflea an architect, 
engineer or eurvayar for Injury or 
dmnage artafng out cf: 
(ti) Prepamg, approving or fallll'IQ to 

· pnapara or approve mapa, shop 
drawings, opinions, reporls, 
•urveya, field ordera. change 
arcters, dealgna or drawlnge and 
apeclllcallons: or 

(b) 81mg dlr8c:Uonl or lnllruottone, 
ar faUlng to give them, If that la the 
primary cal.lat of the I~ or 
damage;or 

(2) Under which the Insured, If an 
arohlect, engineer or surveyor, 
aaumea llablllty far an Injury ar 
damage atfalng out of the naured'a 
rendering or failure to render 
pmfelllonaf aervlces, Including thoee 
listed In ('f) abova and 1up1rvl901Y, 
fnapactlon, arohltectural or 
engineering actlvllles. 

13. "Lea8ed worker means a paraon leaaed to 
you by a labcr IIIUl8 rm, under an 
agreement between Yol' and the labor leaalng 
flnn, to perfoml dutlel rwla18d to the conduct of 
your bumaaa. "Leall8d worker" dou not Include a "temporary worlcer8. 

14. "Loading or unloading" means Iha handling of p,opa,ty: 
a. Alts It la· moved 1'nlm the plaae whant It la 

acaapted for movemenl 1nm or omo an 
afnnft. wafaftnftor•aum•: 

b. Whlfa It la In or an an lffl'Cll'8ft, watercraft or 
•aukf; or 

c. While It is being rmwed from an aircraft, 
watercraft or -.uro• to the place where It la 
lnally daJlwrad; 

but "laadlng or unloading" doe& not lndude lie 
1110118ment rl property by meana rl a rnachlnlcal 
dlvloe, other then I hand trud<, that la not 
altaOh9d to1he afmalft. watalCl8fl: or"aufo•. 

f 5. "Mable equipment" meen1 any of the followlng 
typea of land vehlcles. lncludlng any etlachld 
machinery or equipment: 
a. Bulfdorert, farm maehlnary, fortdlftl and 

other VlhlCIN designed for u• prlnclpally 
otr pllbllo roads; 

.b. Vehldel mafntalnad for uae aolely on or 
nnt to premlaea you own or rant: 

c. Vehlclu that travel on crawler treada; 
d. Vahlclea, whether 191f-propelled or not, on 

which n permanently mounted: 
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(1) Power C111nea, shovels, loaders, 
diggers or d11Ha: or 

(2) Road conllrUCllon or l'HUlfaclng 
8CM>ffl8nl 8UOh as graders, ecrapera 
or rvllera; 

•· Yehlcles not deierlbad In a., b., o., ar cl. abt>w thlt are nol Nlf-propalled and a,e 
maintained prfmerily 110 provide mabllt,y to 
pennanenUy abehed equipment of the 
follawfng types: 

(1) Nr compnt880rl, pumps and 
generators. Including ~ 
welding, bultlng cleaning. 
geophysical uplondlon, llghting and wan eervlCJng equipment or 

(2) Charry J)lakera and almDar d8¥1ces 
uead ID raise or lower worlcera: 

f. Vahlclea not described In •., b., c., or d. 
above maintained prfmarlly for purposea 
o1her than the transportatlan of persona or c:argo. 
However, aelf-propelled vehlclas with the 
following types of permanently attachad 
equipment .,. not •mobl1e aqu1pmenr but 
wlD be ml'llldered "autoa": 

(1) Equipment, d at leat 1,000 pounda 
gron Yllhlcle weight, dallgned 
prlmarllyfor. 
(a) Snow removal; 
(b} Road maintenance, but not 

conslruatlan or resurfacing; or 
(c) street cleanlng: 

(2) Cheny plcker8 and tlmllar devlcee 
mccmted on aulamoble or truck 
cha88f8 and IJl8d to raise 0r IOW9r wodcem;and 

(3J AJr compreaora, pumps and 
gennlonl, lndUdlng apraylng, 
weldlng, buBdlng aleanlng, 
geoph)'llcal exploration, llghllng and ..n ,erv1c1ng equ.,ment.. 

18. "0cxunlrlce" ffll8n9 an accident. lncludl113 
canllnuoul or ntpeatad lilCpOIIIB to Ulllanllally 
1he 1181118 genaral lamlutcondldans. 

17, •peraonaf Ind. adlfll'lfelng lnJury" meant Injury, 
lmtudlng conaaquentlal "badlly lnJUIY", arlelng 
out 0f one or men of the fallowll\9 oft'en1e1: 
•· False arreat, detention or lmprlsorment: 
b. Malcloua prosecutton; 
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c, 111e wrongful evlellon tom, wrongful entry 
Into, or lnvnlon of the right of private 
occupancy of a room, dWafUng or 
,nmlaes that the penion oc:cuples, 
commlttad by or on behalf of Ha owner, 
landlord or laeaor; 

d. Oral, Mitten or elaatrantc publlcatlcn of 
matsrlal that alandera or libels a petlOl1 or 
organlmtlon or dlaparag• • peraon'a or 
OQ11nimllon'8 gooda, plOducte or aervrcea; 

•· Oral, written or elac:lronlc publicallon of 
mllerfal that vlQlalea a pcnon'I right ot 
p,tvaey; 

f. Copying, In yow •advert1eam1nr, a 
peraon'1 or o,ganlzatlon'I •adverllslng 
Idea" or style of "advertisement•; 

g. lrdlingement of copyright. llogan, or titre Df 
mty lltaary or artletic work, In your 
"advet11aemant"; or 

h. DlecrtmlnaUan or humllatlon lhal Nllulla In 
lfliurY to the faelfnga or reputation of a 
naf&lalpareon. 

18. "Pallulanla" means any IOlld, lquld, g&NC1U1 er 
thamal lrrtlanl or contamrn1nt, lndudlrv 1mokl, 
vepar, eoot. uma, acids, alkala, chemlc&I and 
W881a. wate lncludaa maladall fD be n,cyded, 
IBOOtldllbied « NIClalmed. 

1L 'Pmducta-oomplafed opandlona hazard•; 
•· lncludea all •boc:IHy Injury" and "pn,perty 

damage" occunfng away tom pramlau 
you own or !'Int and arlllng out of 'Your 
praducl" or "yourwork" except:· 

(1) Ploducls that 81'1 81111 In your phyalcal 
poaa111111on: or 

(2) Work that 1188 not~ bean complattd 
or abandoned. However, "your work" 
Mil be deemed lo be cample1Bd at the 
earleet af 1he l'oUowlng tlmee: 
(a) When all of tha WOik called for In 

your contract haa been complaled. 
(b) 'Nhan all of the work to be done at 

the Job lb haa been complatad If 
your oonfnlct calla far wade at 
m019 than one Job alt.a. 

(o) When that part af the WOik done at 
a Jab 1118 has been put to lt8 
Intended use by an:r person or 
arganfla1kln other lhan anothlr 
contractor or aubcontractar 
working on the aame project. 
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Work 1hat may need service, maintenance, 
corr&ctton, repair or replacement, but 
which la otherwise compl&te, will be 
treated - completed'. 
The 1)odJJy !nJwy" or "property damage" 
must occur ti!Nlft'/ from pnnlae you own 
or !'Int, unlau your bualnaa Inell.Idea the 
Hlffng, handing or dlstrfbutlon of "your 
prodUl:t" for coneumptlon on premlHI you 
ownor1'911t. 

b. Does not Include "bodily lnjuiy" or 
"property damage• arising out of: 

, (1) The trantportatlon af property, unleae 
the Injury or damage adaea OUI of a 
condllon In or on e vehlole not owned 
or operated by you, and that canclllon 
waa cratad by the "loedfng or 
unloading" of lhat Whlcle by any 
lnaurad;ar 

(2) The 8Jdltence of lool1, unlnttalled 
equipment or abandoned or unuaed 
malerlals. 

20. •Properly damaga• means: 
1. Phyalcal l~u,y to, tangible pn,perty, 

Including all reaulllng Ion af uee of lhat 
property. All euoh lau of uae 1hall be 
deemed to occur at the tlmt of the 
phyalcaf Injury that cauaed It or 

b. Loes af uae of tangible property lhat It nat 
phylally lnJurad. All. auch lou of uaa 
shall be d8111119d to occur at the ume of 
"occurrence" that oaUl8d It. 

Aa uaad In Ihle deftnillan, •e1ectranlo dafl• la 
not langlbla propq. 

21. "'Suft" meana a elvll praceedlng In which 
deinagea becalll9 of 9badDy lnJwj", 'propaty 
damage• or '•pencmat and adVeltlllng lnju~ 
ro which this Insurance applu ere aReged. 
"Sult" lnoludaa: 
L All arbitration plUCNdlng In Which auah 

dlrnagaa are claimed and to which the 
lnaunHI must subml or doas submit wflh 
our conunt or 

b. Any other altamatlve dlapute IIIOlutlan 
proceeding In which auch damlgea ma 
clilmed and to which the lnaul'lld ILlbmb 
with our ~naent. 

22. "Temporary walker" means a pen1011 who la 
fumlahed to YoU to aubatllute fer a permanent 
"employee• on leave or to meet seuonal or 
ehort-tenn workload condillon8. 

23. "Volunteer worker' means a peraon who: 
L 11 not your •arnployee"; 
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b. Donates hie or her work; 
c. Am at lhe dlreclion of and Within the 

scape of duties delermlned by you: and 
cl. Is not paid a fee, lllary or olher 

oomp8111don by you or anyone el8e for 
1halr work per(Dnnecl for you. 

M. "Your product": 
•• Means: 

(1) Air, good• or productt, other than ,., 
pmperly, manufactured, add, handled, 
di8trlbuted ar dlepoaed of by. 
(a) You: 
(b) Olhenl trading under your name; 

or 
(c) A pan10n or organtzallan whoee 

bualn188 or a8NIB you have 
acquired; and 

(2) Con1alner8 (other than vehicles). 
matarlala, parts or equipment 
ftanlshed In eonnac:tlon with 8Uah 
goodl or pmducts. 

b. lnaludel: 
(1) Wlmmtlea or raprennta1iona made at 

any llme \\1th n,apeat to 1tle fttrae. 
quality, durablVty, parformanoe or uae 
of "your product": and 
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(2) The providing of or fanure to provide 
wemlngs or lnelructlona. 

o. Dae• not Include vend~g machtlae or 
other praperty rented to or localed for Iha 
use of o1herl but not sold. 

21. "Your work": 

•· Meana: 
(1) Wolk or oparattorw parfarmed by you 

or on your behalf; and 
(2) Meteltals, par1II or equipment 

ft.nnllhad In connecllon with such WOik 
or ope,atlona. 

It. lnctudaa: 
(1) warranlfe1 or rapreaenta11on1 made at 

any time wllh 191pect to the ftlneea, 
quality, durabRlty, performance or uaa 
of -your WOik•: and 

(2) The providing of or fallU18 to pmvlde 
waml11J8 or lnatrualfona. 
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STATE 
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FUND 

ISSUE DATE: 07-14-2014 

PALM BEACH COUNTY 
PO BOX 20270 
LONG BEACH CA 80801-3270 

POLICYHOLDER COPY 

P.O. BOX 8192, PLEASANTON, CA 94588 

CERTIFICATE OF WORKERS' COMPENSATION INSURANCE 

GROUP: 
POLICY NUMBER: 0&881528-2013 
CERTIFICATE ID: 187 
CERTIFICATE EXPIRES:07-18-2014 

07-18-2013/07-18-2014 

NB 

This is to certify that we have Issued a valid Workers' Compensation Insurance policy in a form approved by the 
California Insurance Commissioner to the employer named below for the policy period that will expire or did 
expire as Indicated above. 

This certificate of insurance is not an insurance policy and does not amend, extend or alter the coverage afforded 
by the policy listed herein. Notwithstanding m,y requirement, term or condition of any contract or other document with respect to which this certificate of insurance may be issued or to which. it may pertain, the Insurance 
afforded by the policy described herein is subject to all the terms, exclusions, and conditions. of such pollcy. 

~£/ 
Authorized Representative President and CEO 

EMPLOYER 1 S LIABILITY LIMIT INCLUDING DEFENSE COSTS: $1,000,000 PER OCCURRENCE. 
ENDORSEMENT #2089 ENTITLED CERTIFICATE HOLDERS 1 NOTICE EFFECTIVE 07-18-1818 IS AnACHED TO AND PORNS A PART OF THIS POLICY. 

EMPLOYER 

MASON TILLMAN ASSOCIATES, LTD. (A CORP.) NB 
1881 HARRISON ST STE 1440 
OAKLAND CA 94812 

IREV.1-2012) 

(P11,NB] 

PRINTED 07-14-2014 

NB 



APPENDIX 4 - REQUIRED FOR/VIS 
The required forms requested in the RFP are contained herein. 
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SCHEDULE1 

LIST OF PROPOSED SBE-MIWBE PRIME AND/OR SUBCONTRACTOR PARTICIPATION 

PROJECTNAMEORBIDNAME: Palm Beach County Disparity Study PROJECT NO. OR BID NO.: _1_4_-o_,_1...:./_LJ ____________ _ 

NAME OF PRIME BIDDER: Mason Tillman Associates. LTD. ADDRESS: 1999 Harrison street. Suite 1440 Oakland CA 94612 
CONTACTPERSON: Eleanor Mason Ramsey, Ph.D. PHONENO.: (510) 835-9012 FAXNO.: (510) 835-2647 
BIDOPENINGDATE: July 31, 2014 USERDEPARTMENT: ___________________ _ 
THIS DOCUMENT IS TO BE COMPLETED BY THE PRIME CONTRACTOR AND SUMBI'ITED WITH BID PACKET. PLEASE LIST THE NAME, CONTACT 
INFORMATION AND DOLLAR AMOUNT OR PERCENTAGE OF WORK TO BE COMPLETED BY ALL SBE -M/WBE SUBCONTRACTORS ON TIDS PROJECT. IF THE 
PRIME IS AN SBE-MIWBE, PLEASE ALSO UST THE NAME, CONTACT INFORMATION AND DOLLAR AMOUNT OR PERCENTAGE OF WORK TO BE COMPLETED 
BY THE PRIME ON THIS PROJECT. THE PRIME AFFIRMS THAT IT WILL MONITOR THE SBES LISTED TO ENSURE THE SBES PERFORM THE WORK WITH ITS 
OWNFORCES. 

Name, Address and Phoue Number 

Decision Support Partners, Inc. 
3121 Florida Blvd 
Palm Beach Gardens FL 33410 

I. 561-328-3039 

S. Davis & Associates, P.A. 
8411 Okeechobee Boulevard Suite B 

2. West Palm Beach, Florida 33411 
(561) 547-0545 
Caren Hackman, Inc. 
4305 Hickory Dr. 
Palm Beach Gardens, PL 33418 

3. 561.622.4884 

L.B. Limited and Associates, Inc. 
120 South Dixie Hwy, Ste.205, WPB, 

4. 561-833-8080 

s. 
.. 

(Please use additional sheets if necessary) 

Total Bid Price S 74 9, 995. 0 0 

(Check one or bodt Categories) 
~ SBE 

Minority SmaU 
Bulaess Busbaess 

m ~ 
@ fj] 

D [!] 

FL 33401 00 00 

• • 
Total 

Black 

3.67%' 

4.5%' 

8.17% 

l!QLLAR AMQUNT OR PERCENTA~E QF WORK 

Hispanic Women 

4.5% 

4.5% 

Caucasian 

3.0% 

3.0% 

15.67% 

Other 
(Please Specify) 

Total S~:!=~ : aPerreetu" of Work 

I bul!by certify tllat th" above Information accurate to the best of my lmowledp: ----~----------~ __ r __ I __________ P_r_e __ s __ i_d_e_n_t ____ _ 

Note: 

#2212879v.1 

Signature Title 

1. 'l!be ammmt listed on this fol:11l for a subcontractor must ba supported by prica or percentage listed on the signed Sahedul.e 2 or 
signed proposal in order to be counted toward goal attainment. 
2. l!'irms may he certified by Pa1m Beach County as an SBE -and/ or and M/WBE. rf fi:cms are certified as both an SBE and M/WBE, p1ease 
indicate the dollar amount or percentage under the appropriate catego:i:y. 
3. M/WBE info:cmation is being col.lected for tracking puq,oses on1y. Revi.sed 9/7/2011 
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OSBA SCHEDULE 2 
LETTER OF INTENT TO PERFORM AS AN SISE-M/WBE SUBCONTRACTOR 

This document must be completed by the SBE-MIWBE · subcontractor and submitted with bid packet. Specify 111 detail, the 
particular work Items to.be performed and the dollat amour,t and/or perce~ge for each work Item. 8BE credit will only be 
given for ltema which the SBE-M/WBE Subcontractor are SBE certified to perform. Failure to properly complete Schedule 2 
may result In your SBE participation not belrig .counted. 

PROJECTNUMBER: 14-071/LJ PROJECT NAME: Palm Beach County Disparity Study 

TO: Mason Tillman Associates, LTD. 
(Name of Prime Bidder) 

The undersigned is certified by Palm Beach County a:s a - (check one or more, as applicable): 

Small Business Enterprise _x_ Minority Business Enterprise __ . _ 

Black __ Hispanic __ Women _x_ Caucasian. __ Other (Please Specify) _____ _ 

Date of Palm Beach County Certification: _M_ar_c_h_l_9_, _2_0_1_4 _______ _ 

The undersigned is prepared· to perfonn the following described work in connection with the above project. 
Additional Sheets May Be Used As Necessary 
Line Item/ 
Lot No. Item Description 
______ Ethnicity & Gender survey 
__ 2 __ Business Outreach 
__ 3 __ Anecdotal & Transcription 

Qty/Units Unit Price 
$9 QQQ 
$5,000 

$19,750 

at the following price or pcrcentage ____ 4_. 5_%_O_R_;$_3_3.,_,_7_5._0 ________ _ 
(Subcontractor's quote) 

Total Price/ 
Percentage 
26.67% 

14.81% 

58.524. 

and will enter into a formal agreement for work with you conditioned upon your execution of a contracl with Palm Beach County. 

H undersigned. intends to sub-subcontract any portion of this job .to a certtfied SBE or a non-SBE subcontractor, please Ust the 
name of that subcontractor and the amount belew. 

Price or Percentage _________ _ 
(Name of Sttbcentractor) 

The Prime affinns that it will monitor the SBE's listed to ensure the SBE's perfonn the work with its own forces. The undersigned 
subcontractor affirms that it has the resources. necessary to perfonn the work listed without subcontracting to a non-certified SBE or 
any other certified SBE subcontractors except as noted above. 

The undersigned subcontractor understands that the provision of this form to Prime Bidder does not prevent Subcontractor from 
providing quotations to other bidders. 

Revised 10/11/2011 D~: July 28, 2013 
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OSBA SCHEDULE 2 
LETTER OF INTENT TO PERFORM AS AN SBE-MJWBE SUBCONTRACTOR 

Thie document must be completed by the SBE-MIWBE Subcontractor and submitted with bid packet Specify In detall, the 
particular work Items to be performed and tha dollar amount and/or percentage for each work Item. SBE credit will only be 
given for Items which the SBE-M/WBE Subcontractor are SBE certified to parfonn. Failure to properly complete Schedule 2 
may result In your SBE participation not being counted. 

PROJECTNUMBER: 14-071/LJ PROJECT NAME: Palm Beach County Disparity Study 

TO: Mason Tillman Asaociates, LTD, 
(Name of Prime Bidder) 

The undersigned is certified by Palm BllfWh County as a - (check one or more, as applicable): 

Small Business Enterprise _x_ Minority Business Enterprise _x_. 

Black_x _Hispanic __ Women __ Caucasian __ Other (Please Specify) ____ _ 

Date of Palm Beach County Certification: October 24, 2012 

The undersigned ls prepared to perform the following described work in connection with the above project. 
Additional Sheets May Be Used AB Necessw-y 
Line Item/ 
Lot No. 

1 
Item Description 

Data Collection 

WO Ji ng:oeSB S!Jtvel,{ 

Qty/Units 

1 

Unit Price 
s22,soo 
$5,000 

Total Price/ 
Percentage 

81.821 

18,181 

at the following price or percentage. ___ 3_ • .,..6_71_0_r_$_2_7_,_s_oo--,-________ _ 
(Suboontractor's quote) 

· and will entei· into a formlll agreement for work with you conditioned upoi, your execution of a contract with Palm Beach County. 

If underslined Intends to sub-subcontract any portion of this Job to a certified SOE or II non-SBE subcontractor, please Hst the 
name of that suboontrador and the amount below. 

Prlee or Percentage _________ _ 
(Name of Subcontractor) 

The Prime affirms that it will monitot· the SBE's listed to ensure the SBE's perform the wot'k with its own forces. The undersigned 
subcontractor aff'll'ms that it has the resources necessary to perfonn the work listed without subcontracting to a non-certified SBE or 
any other certified SBB subcontl'actors except 11S noted above. 

The undersigned subconll'actor understands that the provision of this form to Prime Bldder does not pa·event Subcontractor fi:om 
pl'Oviding quotations to other bidders. 

Revised 10/11/2011 

#221281!1Y.I 

(Print name/title of person executing on behalf 
ofSBE-M/WBB Subcontractor) 

Date: July 28, 2014 
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~:oi.-,~.m•-~ .. m,c2-.... ·.;•: .. :.1t•'lla.t: 
PROJECTNUMBER.:. 14-07:t/LJ 

TO: Mason Till~ Assocfati;j:s., LTD.· ... ·.· .... , 
· · .. · ·. · ·. ·:· · · .. ·· ~ai;u~Qll>iJm~Bidif~r) 

The undersiglled iii certified byPalmBeaoh,Courit;y .~ a.-:(~beckope <>r. ttl()J:e, as. appliQS.l:l}e): 
'' . .· . .. ··. , .. ·. . ,•• .. ,, . 

. 81a!)}c..2:__Hispanio_. -.-· Wo•-· _. OaUC8$iall,~(;)~&~~S~).-.:·._·•___.~----'~ 

Da,t,e ofl>alm BeaqJ,iCotinty;cer~1J11tfon:._J.,.~ .... · ... '"'"ila~• ·•ry.,:;.:···"':..,.14...,.::• .... ·• · .... 10..,..t .... 4....,. ----~.......,.. ......... -

ne und~igned is pre.pared to perform ~. following, d~cri.~>wotk· i,11. connection with th~ above project. 
Additional Shee,ts,May Be U11ed AsN~~ . 
Line Item/ Total Price/ 
.totNc,. . Item.Des¢i:i.p~._ Qty/U.-ts UoitPric:i P,en:entqe 

1 CQllllllun.itY. MEli,till&f .. coo~inati1:>n ______ $
4

!i ppg . .74 .. on·, 

2 PubJ:la ~ari?J9 ~a~!l.i tation . :. : · _____ .......,......, •. :Sa ;,750 :.is. 921 ... 

at the folli)wingprice or percentage._. ---'--'-4::.:•=5':"-t.,.,o:;.::r ..... $""'3=3.,_., .... 75""'0---.,...-_-..,.,;..,.----,-,-,---
(Subcontraotor' 1 quote l 

and will.ent.er into l!forilla~ ~mentJor WPl'kwith,:y,ou co~ Up<m your exe~utjon ofa con~ot with J>al:oi ~ County. 

Ifunderslgne4,tn.~• ~osub;.1~ntrae~any po~ o(U.r.J•b·to a ee.~ SBEor anon-8Bl!!.aab-tr1'ctor;,pleu,e-list the 
nai.lul o,ffiat;1nhco-,~r.•d:ti.. aQIOunt belo'iii. · · · · · · · 

Ptiee orPereentage __ · ____________ _ 

·. .. -: 

The Prime ~ that.it will monitor.the SBE~:s~ toen,sure· the SBE's'.pert'oriri the work :with its own forces. The undersigned 
suboontractor a~ ihaflt has the resources nece8saJY 10 perfonn the wqik liiltl:d without subcontracting to a non-oerjified SBE or 
any other certlfiedSBE subcontractors except as noted above; 

The unders~ !IUhcontractor undetstan<ls that• the· provision of this form. to Prime Bidder· does not prevent Sµboontractor from 
providing quotatiotts to other bidders. · 

Revised 10/11/201 l 

#2212879v.1 

·. (Print w,une/tiilirnf person executing on behalf 
ofSBE;,.MfWBE SubQ,ont.raotor) 

Date: _ __,...?__,./....,.... ~ ....... 'i....,../ _____ .. ,tf .......... -----------
F· .,. 
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OSBA SCHEDULE 2 
LETTER OF INTENT TO PERFORM AS AN SBE-M/WBE SUBCONTRACTOR 

This document must be completed by the SBE-M/WBE Subcontractor and submitted with bid packet. Specify In detail, the 
particular work Items to ba performed and the dollar amount and/or percentage for each work Item. SBE credit wlll only be 
given for Items which the SBE-M/WBE Subcontractor are SBE certified to perform. Failure to properly complete Schedule 2 
may result In your SBE participation not being counted. 

PROJECT NUMBER: 14 - o 71 /LJ PROJECTNAME:Palm Beach County Disparity Study 

TO: Mason Tillman Associates, LTD. 

(Name of Prime Bidder) 

The undersigned is certified by Palm Beach County as a - (check one or more, as applicable): 

Small Business Enterprise _x_ Minority Business Enterprise __ 

Black __ Hispanic __ Women _x_ Caucasian _x __ Other (Please Specify) _____ _ 

Date of Palm Beach County Certification: _ne_c_e_mb_e_r_4_,'---2_0_1_2 _______ _ 

The un~ersigned is prepared to perform the following described work in connection with the above project. 
Additional Sheets May Be Used As Necessary 
Line Item/ Total Price/ 
Lot No. Item Description Qty/Units Unit Price Percentage 

l Website Design $8,000 35.56% 
2 Community Meeting and Public Hearing Facilitation $14,500 64.44% 

at the following price or percentage. ____ 3_tr_o_R_$.,_2_2~, s_o_o _________ _ 
(Subcontractor's quote) 

and will enter into a formal agreement for work with you conditioned upon your execution of a contract with Palm Beach County. 

If undersigned Intends to sub-subcontract any portion of this job to a certified SHE or a non-SHE subcontractor, please Hst the 
name of.that subcontnctor and the amount below, 

Price or Percentage 3 % or $ 2 2 , 5 O O Caren Hackman, Inc. 
(Name of Subcontractor) 

The Prime affirms that it will monitor the SBB's listed to ensure the SBE's perform the work with its own forces. The undersigned 
subcontractor affinns that it has the resources necessary to perfonn the work listed without subcontracting to a non-certified SBE or 
any other certified SBE subcontractors except as noted above. · 

The undersigned subcontractor understands that the provision of this form to Prime Bidder does not prevent Subcontractor from 
providing quotations to other bidders. 

Revised 10/11/2011 

#2212879v.1 

Caren Hackman 
(Print name of SBE

By: --\:--~~=--t-c-f-7"'----,,'1-~-
(Signa 

Caren Hackman 
(Print name/title of person executing on behalf 
of SBE-M/WBE Subcontractor) 

Date: ___ Ju_ly~2_3~, _2_0_1_4 _____ _ 
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. ,• 

Pal.m Beach County 
Office of Small. .Business Assistance 

Certifies That 

Decision Support Partners Inc. 
VENDOR * VC000001219 

is a Small/Women Business Enterprise as prescribed by section 2-80.21 - 2-80.35 of the Palm Beach 
County Code for a three year period from March 19, 2014 - March 1 B, 2017 

The following Services and/or Products are covered under this certification: 

Marell 19, 2014 

91827 - Community Development Consulting 
91849 - Feasibility Studies (Consulting) 

9616075 - Survey, Public Opinion 

Palm Beach County Board of County Commissioners 

Priscilla A Taylor, Mayor 
Paulette Bwdiclc. Vice Mayor 

Hal R. Valeche 
Shelley V ana 

Stevc:n L. Abrams 
Mary Lou Berger 

Jess R Santamaria 

CQUDty Administrator 
Robert Weisman 

Deputy County Administratot 
Verdeoia C. Baker 



. ..·.-' 

. ~iJ,f tf •~~!ffif,C2;\ctf:i~G(:~,}lJ:J;£fi'(~q~~i 

''. .. _;'Jff;{)ii;i .. ·.,.· 



c,"• 

. ' 
.... ;:·.: -:• -:. ~ .... 

. :;~ 1 ·-:"-.... '. 

- -:- r-: 
.{-_' .. •·.· 

·. Palm Beach County 
Office of Small Business ·Assistance 

Certifies That 

Caren Hackman, Inc. 
V~N()QR.#.VC000012s21a ·. ··. ·,. . . :· . . .:. . . '. 

10 =~:J,~'1::JJ,t= fJ1:;f/l'Ju1it'f:/l::ljf~ 
The. following Servi~·and/or Products are covered under this c~rtiticatioll!. · .. 

.. _, ... 

Artjst(Incl1'ding Digital Artists) 
.. Consul,.ng, ~ommunications, Public Relations.·. .· > .· 

Web Page ·DesignrJ\fanagement a11d l\1ainten1nce Services 
Graphic Design Sen-ices.for •Printing 

Palm Beach Coaitty Bllilrd ~ Cou-,ty (:'ommissioiten 

. Ste'\~ l. A'brams. Chairman 
Pristjifa A. T~~iot. Vice C1ia1r 

. Hal R. Vaiccbc 
PatdcucBW'dick · 
. · Slldlcy·.V~a .· 

,~\:~ 
. Cou~ty AdrninJstn(a~r 

RobcnW~. 
Deputy CovotyAdmiaistralor 

V crdenia t'. Babr-

,,· ...... , .. ·•--····· 

.. ·''"-
'. •;~:., -~~ 

~ .-. : 



Initiating Agency: PBC Office of Small Bu11neas A18lstance B ! ;i;J,;..::;:~~~~~~~===----~!r
uthorlzed Signature 

To be presented to: • Palm Beach County Office of Small euslnen Ass stance (SBE) 
•Palm Beach County School Board (SBE - MW/BE) 
o City of West Palm Beach (SBE) 

BUSINESS NAME ADDRESS (Include dltl/a If applicable) BUSINESS TEL NO: 661•547-0545 

s. Davi• & Aasoclates; P.A. BUSINESS FAX NO: 981-256-2747 

81"4 Okeecho"ee Blvd, Suite a DATE ESTABLISHED: 01/8/1997 

Weet Palm Buch, FL 33411 # FULL-TIME EMPLOYEES: 10 

# PART-TIME EMPLOYEl:S: 

CONTACT PERSON: Shaun Davia # CONTRACTtrEMPORARV EMPLOYEES: 

DOMICllE VERIFIED: VesL No __ 

BUSINESS FUNCTION: Accounting and BUllng Services: Accounting/Financial: Bookkeeping, BIUlng and Invoicing, Budgeting, Payroll, 
Taxes, etc.; AudlOng; Business Consulting, Lerg&; Business Consulllng, Mfnorltr and Small; Cedlfled Publlc Accountant (CPA) Services; 
Tax Services (Including Tax Preparation, Advisory Services, etc.) 

BUSINESS TYPE: Construction ( J Commodities I I Professional Servlcell (x I Prof&&slonal Services (CCNA Required) [ J 
CERTIFICATION STATUS: [ xJSBE [ X)MBE I l WBE 

BUSINESS ORG. o/o OF OWNERSHIP Grou Receipts 

( x I Corporation [ 100%) African Amerk:an [ 100%JMale Vur Donar Amount 

[ J Partnership [ J Asian American. [ I Female 2011 $0.00 

( ] Sole Proprietor 
[ J Hispanic American . 

2010 $0.00 
[ I Native A,:nerlcan 

( ) Other I I Non-Minority 2009 $0.00 

Average $0.00 

$BE: [ x)Certlfled I I Denied I ) Deferred I I SIie Visit 
MBE: [X ]Cefllfled I ]Denied [ I Deferred I )Site Visit 

Certlftcat~ n..t.fthap , ... ~1.2 _ n..t .. ha• H '41411 /4 ZS-: '?VL:3 - ~~·A -~r \ .- ~ 
- t:1"81gnature -

.,..,.,. Date 7 

School School Clfyof 
Documents OSBA Board Board. West 

Palm MIWBE SBE Beach 
Palm Beach County Business Tax Receipt ,J 
Fidlll0"'9 Name Certllloate -J 
MQat recent three years' tax relurns, algned aa filed with the Internal Revenue Service ,J ,J ,J 
All schedules from three years' corporate or partnerahip tax returns ,J ,J ,J 
Schedule C from three years' personal tax returns ,J ,J 
Proof of Domicile ,J ,J 
Palm Beach County CCNA Cettlflcatlon (Archltecta/Englneers) ,J 
Resumes.of principals and/or partners and/or manag6ment personnel ,J 
PBC Vendor Registration ,J 
Bank slgoalure card ,J 

List of Offlcera, Board of Dlrecto11 •nd Shareholders ,J ,J .., 
Minute. of first corporate o,ganlzatlonal meeting " Partnership's distribution of profits for previous year ,r 
Third Party Agreements (rental and lease agreements, management agreements, purchase 
agreements) ..J 

Application and Affidavit ,, ,J ,J ..J 
Professional Lk:enae/Certiflcate of Competency .., 



APPENDIXD 
DRUG-FREE WORKPLACE CERTIFICATION 

RFP NO. 14-071/LJ 

IDENTICAL TIE PROPOSALS - In accordance with Section 287.087, F.S., a preference will be given to vendors 
submitting with their proposals the following certification that they have implemented a drug-free workplace 
program which meets the requirements ofSection 287.087; provided, however, that any preference given pursuant 
to Section 287.087, shall be made in conformity with the requirements of the Palm Beach County Code, Chapter 2, 
Article Ill, Sections 2-80.21 through 2-80.34. In the event tie proposals are received from vendors who have not 
submitted with their proposals a completed Drug-Free Workplace Certification form, the award will be made In 
accordance with Palm Beach County's purchasing procedures pertaining to tie proposals. 

This Drug-Free Workplace Certification form must be executed and returned with the attached proposal, and 
received on or before time of proposal opening to be considered. The failure to execute and/or return this 
certification shall not cause any proposal to be deemed non-responsive. 

Whenever two (2) or more proposals which are equal with respect to price, quality, and service are received by 
Palm Beach County for the procurement of commodities or contractual services, a proposal received from a 
business that certifies that it has implemented a drug-free workplace program shall be given preference in the 
award process. In order to have a drug-free workplace program, a business shall: 

{1} Publish a statement notifying employees that the unlawful manufacture, distribution, dispensing, possession, or use of a 
controlled substance is prohibited in the workplace and specifying the actions that will be taken against employees for 
violations of such prohibition. 

(2) Inform employees about the dangers of drug abuse in the workplace, the business's policy of maintaining a drug-free 
workplace, any available drug counseling, rehabilitation, and employee assistance programs, and the penalties that 
may be imposed upon employees for drug abuse violations. 

(3) Give each employee engaged in providing the commodities or contractual services that are under bid a copy of the 
statement specified in number (1). 

(4) In the statement specified in number (1), notify the employees that, as a condition of working on the commodities or 
contractual services that are under bid, the employee will abide by the terms of the statement and will notify the 
employer of any conviction of, or plea of guilty or nolo contendere to, any violation of Chapter 893, Florida Statutes, or 
of any controlled substance law of the United States or any state, for a violation occurring in the workplace no later than 
five (5) days after such conviction. 

(5) Impose a sanction on, or require the satisfactory participation in a drug abuse assistance or rehabilitation program if 
such is available in the employee's community, by any employee who is so convicted. 

(6) Make a good faith effort to continue to maintain a drug-free workplace through implementation Section 287.087, Florida 
Statutes. 

THIS CERTIFICATION is submitted by _E_lean.;.;..;...o_r_M..;..aso_n_Ra'-ms-----'-'ey.._, ;..;.Ph=.D....;. _______ ...._ _______ the 
(Individual's Name) 

_P_res_id_en_t _____________ of Mason Tillman Associates, Ltd. 
(Title/Position with CompanyNendor) (Name of CompanyNendor) 

who does hereby certify that said CompanyNendor has Implemented a dru -fr e w rk lace program which meets 
the requirements of Section 287.087, Florida Statutes, which id · gh (6) above. 

l-zq--19: 
Dafe 
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APPENDIX E 
DISCLOSURE OF OWNERSHIP INTERESTS 

RFP NO. 14-071/LJ 

TO: PALM BEACH COUNTY CHIEF OFFICER, 
OR HIS OR HER OFFICIALLY DESIGNATED REPRESENTATIVE 

STATE OF FLORIDA 
COUNTY OF PALM BEACH 

BEFORE ME, the undersigned authority, this day personally appeared 
_E_le_a_no_r_M_a_s_on_R_am_s ... ey __ ,_Ph_.D_. _____ _, hereinafter referred to as "Affiant,• who being by me first duly sworn, under 
oath, deposes and states as follows: 

1. Affiant appears herein as: 
[ ] an individual or 
( X] the President of Mason Tillman Associates, Ltd, 
[posltio~.g., sole proprietor, president, partner, etc.} [name & type of entity-e.g., ABC Corp., XYZ Ltd. Partnership, etc.). 
The Affiant or the entity the Affiant represents herein seeks to do business with Palm Beach County through Its Board of 
County Commissioners. 

2. Affiant's address is: 1999 Harrison Street, Suite 1440 
Oakland, CA 94612-4710 

3. Attached hereto as Exhibit "A" is a complete listing of the names and addresses of every person or entity having a 
five percent (5%) or greater interest in the Affiant's corporation, partnership, or other principal. Disclosure does not apply to 
nonprofit corporations, government agencies, or to an individual's or entity's interest in any entity registered with the Federal 
Securities Exchange Commission or registered pursuant to Chapter 517, Florida Statutes, whose interest is for sale to the 
general public. 

4. Affiant acknowledges that this Affidavit is given to comply with Palm Beach County policy, and will be relied upon 
by Palm Beach County and the Board of County Commissioners. Affiant further acknowledges that he or she is authorized to 
execute this document on behalf of the entity identified in paragraph one, if any. 

5. Affiant further states that Affiant is familiar with the nature of an oath and with the penalties provided by the laws 
of the State of Florida for falsely swearing to statements under oath. 

6. Under penalty of perjury, Affiant declares that Affiant has examined this Affidavit and to the best of Affiant's 
knowledge and belief it is true, correct and complete. 

FURTHER AFFIANT SAYETH NAUGHT. 

112212879v. I 

IE LEE WASHINGTON 5 
COMM.# 1960838 

• NOTARY PUBLIC• CALIFORNIA 
ALAMEDA COUNTY 0 

COMM. EXPIRES NOV. 18, 2016"' 

~-~-r-·-::::>_:::::,._ 

_E_lean_o_r_M_as __ o_n_Ra_m_sey-..., P_h_.D_. ___ ...,. Affiant 
(Print Affiant Name) 

(Print No.lEJr.YlYl}/lJB) 
State of~ ai Large 
My Commission Expires: 
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EXHIBIT"A" 

DISCLOSURE OF OWNERSHIP INTERESTS IN AFFIANT 

Affiant must identify all entities and individuals owning five percent {5%) or more ownership Interest in Affiant's corporation, 
partnership or other principal, if any, Affiant must Identify individual owners. For example, if Affiant's principal is wholly or 
partially owned by another entity, such as a corporation, Affiant must identify the other entity, its address, and the individual 
owners of the other entity. Disclosure does not apply to any nonprofit corporation, government agency, or to an indMdual's 
or entity's interest in any entity registered with the Federal Securities Exchange Commission or registered pursuant to 
Chapter 517, Florida Statutes, whose interest is for sale to the general public. 

Name Address 

EJeauor Mason 8aroee¥, Ph P 1999 Harrison Street, Suite 1440 Oakland, CA 94612 
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APPENDIX IS - EXECUTIVE 
SU/II/Ill/ARIES 

The required executive summaries of the Mason Tillman disparity studies for the 

California High-Speed Rail Authority. Bexar County, and City of Fort Wayne are 

contained herein. 

Mason TIJ/man AssoclJJla, Ltd. August 1014 
Palm Beach O,unl,y Disparity Stul{v 131 



California 

Executive Summary 
Disparity Study 

Final Report 

fvLty 2UH 
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I. 8TUOY OMl'IIVI.W 

A • .,,,dyTeam 

Mason Tillman Associates, Ltd., (Mason Tillman) a public policy consulting finn based 
in Oakland, California, performed the 2014 Business Market Availability and Disparity 
Study (Study) for the California High-Speed Rail Authority (Authority). Diversified 
Contract Management Group, Urban Strategic Solutions, Katherine Padilla & Associates, 
Inc., and Sullivan International, Inc. assisted Mason Tillman in the performance of the 
Study. The consultants performed data collection, surveying services and assisted in the 
planning and facilitation of the Public Participation Meetings. 

Robert Padilla, Small Business Advocate and Kendall Darr, Esq, Legal Counsel managed 
the Study. Mr. Padilla facilitated Mason Tillman's access to the contract and procurement 
data needed to perform the Study. 

The purpose of the· Disparity Study was to detennine whether or not there was 
statistically significant underutilization in the award of the Authority's prime contracts 
and subcontracts to Disadvantaged Business Enterprises (DBEs) and businesses owned 
by minorities and women (M/WBEs) in the market area during the study period. The 
Study also analyzed the utilization of Disabled Veteran Business Enterprises (DVBEs) 
and Small Businesses (SBEs), although underutilization of these businesses was not 
subject to a test of statistical significance. Under a fair and equitable system of awarding 
contracts, the proportion of contract dollars awarded to M/WBEs and DBEs, hereafter 
M/WBEs, should be relatively close to the corresponding proportion of available 
M/WBEs1 in the relevant market area. If the available M/WBE prime contractors or 
subcontractors are underutilized, a statistical test is conducted to calculate the probability 
of observing the empirical disparity ratio or any event which is less probable. 

Availability is defined as the number of ready, willing and able firms. The methodology for detennining willing and able firms 
is detailed in Chapter 4. 

1 
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Prime contracts and subcontracts awarded from July 1, 2006 to June 30, 2013 constituted 
the universe of contracts studied. Only professional services contracts, including 
architecture and engineering were awarded during this timeframe. Prime contracts the 
Authority awarded included construction management, landscape architecture, surveying, 
mapping, legal, accountants, technical, information technology, research, .planning, and 
consultant services. 

o. lllllnlo lllld Gender arou,- Sludled 

Consistent with 49 CFR Section 26.5, the analysis of disparity was disaggregated into 
nine ethnic and gender groups. The nine groups are listed in Table I. 

Table 1: Business Ethnic and Gender Groups 

1,:fh11il'il_\ :111d ( ,e11de,· ( .itcgor~ lldi11itio11 

African American Businesses 
Businesses owned by male and female 
African Americans 

Asian-Pacific American Businesses 
Businesses owned by male and female 
Asian-Pacific Americans 

Subcontinent Asian American Businesses owned by male and female 
Businesses Subcontinent Asian Americans 

Hispanic American Businesses Businesses owned by male and female 
Hispanic Americans 

Native American Businesses Businesses owned by male and female 
Native Americans 

Businesses owned by African American, 

Minority-owned Business Enterprises 
Asian-Pacific American, Subcontinent· 
Asian American, Hispanic American, and 
Native American males and females 

Minority and Women-owned Business Businesses owned by Minority Males, 
Enterprises Minority Females, and Caucasian Females 

Non-Minority Female-owned Business Businesses owned by Caucasian Females Enterprises 

2 
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Non-Minority Male-owned Business 
Enterprises 

Businesses owned by Caucasian Males, and 
businesses that could not be identified as 
Minority or Female-owned 

The data for the prime contractor utilization analysis includes contract awards and 
amendments compiled by the Authority's Office of Contracts and Procurement, proposal 
budget amounts collected from bids and proposals on file with the Authority, and 
amendments provided by the Authority's prime contractors. The Authority also provided 
limited information on amendments to the original awards. However, the majority of the 
contract amendment amounts were secured directly from the prime contractors. 

Payment data provided by the Authority was not adequate for the analysis. The payment 
data the Authority compiled was limited to payments made in the 2012-2013 fiscal year 
on 16 prime contracts. Since the Authority could not provide payment data for the 
contracts awarded during the entire study period, the prime utilization analysis was based 
on the original award amounts and amendments to the original awards. Contracts the 
Authority provided included not-for-profits, government agencies, educational 
institutions, and utilities. These contracts were marked for exclusion and were not 
included in the analysis. 

Each contract was classified by industry based mainly on the contract title and the 
contractor's name. A few contracts did have a description of the services provided. The 
contract description information was also used to identify industry. 

After the industry classifications of were assigned as either professional, architecture, or 
engineering services, the ethnicity and gender of each prime contractor were verified. The 
ethnicity and gender information the Authority maintained for prime contractors was 
incomplete. Since ethnicity and gender information is central to the validity of the prime 
contractor utilization analysis, Mason Tillman conducted research to reconstruct the 
ethnicity and gender for each prime contractor. The prime contractors' names were cross
referenced with certification lists, chambers of commerce lists, and trade organization 
membership directories. The prime contractors' websites were also reviewed for the 
business owners' ethnicity and gender. Prime contractors whose ethnicity and gender 
could not be verified through published sources were surveyed. Once the ethnicity and 
gender research was completed and the contract records were cleaned, the utilization 
analysis was performed. For purposes of the analysis, businesses that were employee
owned or publicly traded were also classified as non-minority male. Therefore Non
Minority Male-owned Business Enterprises is inclusive of these additional forms of 
business ownership. 
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I'. SubOOnlraolor a.,,-
The Authority did not maintain comprehensive records of the subcontracts awarded by its 
prime contractors. Therefore, most of the award, payment, and demographic data on 
subcontracts awarded by the prime contractors had to be reconstructed. A number of 
steps were undertaken to compile the subcontract records. An initial research effort was 
made to retrieve hardcopy subcontract records from the Authority's archived files. 
Contract files and proposals housed in the Authority's file room were reviewed for 
documents containing subcontractor information. Bid documents, invoices, and close-out 
reports found in some of the stored files contained subcontractor names, award amounts, 
payment information, and contact data. The relevant documents were scanned and the 
information was entered into Mason Tillman's relational database. 

The Authority anticipated that the contract files would contain complete records of all 
prime contractors and their subcontractors. However, the research effort undertaken in 
the Authority's contract files and proposals yielded only limited information. Since the 
stored files were not complete, additional research was undertaken. 

The prime contractors were surveyed in an effort to reconstruct their subcontract records. 
Each of the Authority's prime contractors was contacted to request the subcontractors' 
name, contact information, initial awards and amendments, and total payment amounts. 
To verify subcontractor awards, payments, and participation on each prime contract, up 
to three attempts were made to contact prime contractors and subcontractors by 
telephone. Once contacted, the prime contractors and subcontractors had the option of 
verifying data by telephone, email, facsimile, or mail. If the subcontractor could not be 
contacted, the data collected from prime contractor or the Authority's project files were 
used in the utilization analysis. A total of 193 subcontractor records were compiled from 
the various sources and used in the subcontractor utilization analysis. 

a. oonlNtot Th,...,,oldlll 

Professional Services prime contracts were analyzed at five dollar levels. One level 
included all contracts regardless of award amount. A second level included all contracts 
$14,000,000 and under. The third level included all contracts $3,500,000 and under. The 
latter two levels were designated because under California Government Code (GC) and 
the California Code of Regulations (CCR)2, the thresholds define a Small Business 
Enterprise and Microbusiness, respectively. The fourth and fifth levels, under $250,000 
and under $50,000, are the informal thresholds defined in the California Department of 
General Services (DGS) procurement standards. DGS stipulates that contracts valued 
from $5000.01 to $249,999.99 can be awarded to a certified Small or Disabled Veteran
owned Business, provided that the department has received at least two responsive bids. 
As set forth in the California Public Contract Code (PCC), contracts under $50,000 can 

2 GC § 14837 (d)(l)•(2); 2 CCR I896.12(a}-(b). ht11r//www.dgs ca.1$ov/pdtprograrnstosds/sbcligibilityoonefit\'.@spx. Last accessed 
March 17,2014. 
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be awarded without. a competitive bid process or advertising, regardless of business 
certification status. 3 

A. 

The City of Richmond v. J.A. Croson Co.4 (Croson) and related case law provided the 
legal framework for conducting the Disparity Study. Specifically, two United States 
decisions, Croson and Adarand v. Pena5 (Adarand), raised the standard by which federal 
courts review both local and federal government minority business enterprise and 
disadvantaged business enterprise contracting programs. 

The City of Richmond, Virginia (City) adopted a Minority Business Utilization Plan 
(Plan) which required prime contractors awarded a City construction contract to meet a 
subcontract goal of at least 30 percent. The goal required 30 percent participation of 
minority businesses. The factuaJ predicate for the plan included a statistical study 
demonstrating that 50 percent of the City's population was African American and the 
utilization of African Americans on the City's prime construction contracts was 0.67 
percent. The plaintiff, J.A. Croson, Inc., was denied a waiver of the goal and challenged 
the City's Plan under 42 U.S.C. 1983, and argued that it was unconstitutional under the 
Fourteenth Amendment's Equal Protection Clause. The court announced the longstanding 
legal precedent that programs employing racial classification would be subject to "strict 
scrutiny," the highest legal standard. Government agencies such as the Authority, as set 
forth in Croson, may adopt race-conscious programs only as a remedy for identified 
statistical findings of discrimination and the remedy must impose a minimal burden upon 
unprotected classes. Croson ruled that an inference of discrimination can be made prima 
facie if the disparity is statistically significant. For this study, this analysis was applied to 
M/WBEs by ethnicity and gender within the one industry. 

Adarand, which the United States Supreme Court decided in 1995, directly challenged 
the USDOT's Disadvantaged Business Enterprise (DBE) Program as set forth in statute 
and regulations. The Court found a compelling interest for the USDOT DBE Program 
but ruled, after applying the Croson "strict scrutiny" standard, that the DBE Program was 
not narrowly tailored. In response, the USDOT amended its regulations in 1999 to 
include goals which can be met by race-neutral and race-specific means. 

j GC §§ 11256, 14616, 14838.S (11)-(b); PCC 10335.S (c)(6), 10340 (b)(6). http·//www.docume111s dgs ca gov/pd/poiiproc/ 
v2Clmpt04 10 0730.doc. Last accessed March 17, 2014. 

4 City of Richmond 11. J.A. Croson Co., 488 U.S. 469 (1989). 

' AdarandConatructors, Inc. 11. Federico Pena, 11S S.Ct. 2097 (199S). 
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Following Adarand, there were several circuit court cases which challenged the 
constitutionality of the USDOT DBE regulations.6 Until the 2005 Ninth Circuit Court of 
Appeals decision in Western States Paving Co. v. State of Washington Dept. of 
Transportation7 (Western States), the challenges had been unsuccessful. However, 
Western States found that the State of Washington's DBE Program was facially 
constitutional, but determined the State's application of the regulations was invalid 
because it was not narrowly tailored to a finding of statistically significant 
underutili1.ation of the respective minority groups. 

The following critical components were performed for the Authority's Disparity Study. 

Disparity Study: 
Critical Component~ 

1. Legal Framework 
2. Utilization Analysis 
3. Market Area Analysis 
4. Availability Analysis 
5. Disparity Analysis 
6. Anecdotal Analysis 
7. Recommendations 

A legal review (Regulatory Framework Analysis) 
was the first step in the disparity study. Case law 
sets the standard for the methodology employed in a 
disparity study. Step two was to collect utilization 
records and detennine the extent to which Authority 
used M/WBEs to secure its needed professional 
services. Utilization records were also used to 
detennine the geographical area in which companies 
that received the Authority's prime contracts were 
located. In step three, the Authority's market area 
was identified. Once the market area was defined, 
the fourth step, the availability analysis, identified 
businesses willing and able to provide professional 
services needed by the Authority. In the fifth step, a 
disparity analysis was performed to determine 
whether there was a statistically significant 

underutilization of M/WBEs. In step six, the anecdotal analysis, the Authority-specific 
experiences of business owners in the State of California were collected. In step seven, 
the statistical and anecdotal analyses were reviewed and recommendations were written 
to enhance the Authority's efforts in contracting with M/WBEs in the State. 

•• .,,.uoture ol lhe wepor, 

The Disparity Study findings are presented in ten chapters. The contents of each chapter 
are briefly described below 

Overview of the Disparity Study Report 

6 Sherbrooke Turf inc. v. Minnesota Departmenl of Transportation, 34S F3d 964, 969-73 (8th Cir 2003); Gross Seed Co. v. 
Nebrt13k.a Departmelll of Roads, 345 F.3d 964 (8111 Cir. 2003); Western States Paving Co. v. Slate of Washington Dept of 
Transportation, 407 F. 3d 983 (9th Cir. 2005); Northern Contrat:ting Inc. v. Illinois Department of Transportation, 473 F.3d 715 
(2007). 

1 Jf'estern States, 407 F. 3d 983 (9th Cir. 200S) 

6 
. Mason Tillman Aaoclates, Ltd. M,o, :ZOU 

California High-Speed RJlJl Authorl()I Brulness Marut AvaJJal,lllty and Disparity Study 



J;r,; 

• Chapter 1: Regulatory Framework Analysis presents the case law applicable to 
business affirmative action programs and the methodology based on those cases 
required for the Study 

• Chapter 2: Prime Contractor Utilization Analysis presents the distribution of prime 
contracts by ethnicity, and gender 

• Chapter 3: Subcontractor Utilization Analysis presents the distribution of 
subcontracts by ethnicity, and gender 

• Chapter 4: Market Area Analysis presents the legal basis for geographical market 
area determination and defmes Authority's market area 

• Chapter 5: Prime Contractor and Subcontractor Availability Analysis presents the 
distribution of available businesses in the Authority's market area 

• Chapter 6: Anecdotal Analysis presents the business owner's experiences of barriers 
and exemplary practices encountered in contracting or attempting to contract with 
Authority 

• Chapter 7: Prime Contractor pisparity Analysis presents prime contractor utilization 
as compared to prime contractor availability by ethnicity and gender, and evaluates 
the statistical significance of any underutilization 

• Chapter 8: Subcontractor Disparity Analysis presents subcontractor utilization as 
compared to subcontractor availability by ethnicity and gender, and evaluates the 
statistical significance of any underutilization 

• Chapter 10: Recommendations presents race and gender-neutral remedies to enhance 
the Authority's Small and Disadvantaged Business Enterprise Program and its 
contracting with M/WBEs, DVBEs and SBEs. 

Appendix A: Business Market Availability and Capacity Analysis 

Ill. NOTAIII,_. l'INOINGl!I 

The objective of the-utilization analyses is to determine the level of M/WBE utilization as 
prime and su!:,contractors. This Study documents the Authority's utilization of M/WBE, 
DVBE and Sl3E prime and subcontractors by ethnicity and gender for the study period 
July 1, 2006 tQ June 30, 2013. 

.A. 1. Prime Contractor Utilization Analysis 
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The Authority issued 7 4 contracts during the study period. The contract awards during 
the study period totaled $1,020,574,634. Table 2 below summarizes the prime contractor 
utilization analysis by the percent of prime contract dollars awarded to each ethnic and 
gender group. 

Table 2: Prime Contractor Utilization Summary 

Ethnicity Nu111bcr Percent of Amoul\t of Percc11t of 
of ContrJcts Contracts Doi IMS Dolla1s 

. -

African American 0 0.00% $0 0.00% 
Asian-Pacific Americans 0 0.00% $0 0.00% 
Subcontinent Asian Americans 0 0.00% $0 0.00% 
Hispanic Americans 2 2.70% $110,000 0.01% 
Native Americans 0 0.00% $0 0.00% 
Caucasian Females 5 6.76% $25,510,230 2.50% 
Non-Minority Males 67 90.54% $994,954,404 97.49% 

African American 0 0.00% $0 0.00% 
Asian-Pacific Americans 0 0.00% $0 0.00% 
Subcontinent Asian Americans 0 0.00% $0 0.00% 
Hispanic Americans 2 3.17% $110,000 0.13% 
Native Americans 0 $0 0.00% 

$25,510,230 29.70% 

African American 0 0.00% $0 0.00% 
Asian-Pacific Americans 0 0.00% $0 0.00% 
Subcontinent Asian Americans 0 0.00% $0 0.00% 
Hispanic Americans 2 3.70% $110,000 0.55% 
Native Americans 0 0.000/4 $0 0.00% 
Caucasian Females 2 3.70% $10,230 0.05% 
Non-Minority Males 50 92.59% $20,016,211 99.40% 

African American 0 0.00% $0 0.00% 
Asian-Pacific Americans 0 0.00% $0 0.00% 
Subcontinent Asian Americans 0 0.00% $0 0.00% 
Hispanic Americans 2 4.76% $110,000 2.33% 
Native Americans 0 0.00% $0 0.00% 
Caucasian Females 2 4.76% $10,230 0.22% 
Non-Minority Males 38 90.48% $4,607,670 97.46% 

Asian-Pacific Americans 
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Ethnicity Nurnlier Perr.en! of Amount of Pe,cent of 
of Contracts Cu11trc1cb Doll,ns Dolla,s 

Subcontinent Asian Americans 0 0.00% $0 0.00% 
Hispanic Americans 1 5.56% $10,000 1.99% 
Native Americans 0 0.00% $0 0.00% 
Caucasian Females 2 11.11% $10,230 2.03% 
Non-Minority Males 15 83.33% $483,105 95.98% 

Table 3: Certified Business Prime Contractor Utilization by Threshold 

The Authori~'s Small and Disadvantaged Business Enterpris~ Program established in 
August 2012 set an overall 30 percent SBE participation goal, which includes a 10 
percent goal for DBEs and a 3 percent goal for DVBEs. No contracting goal was in place 
before the enactment of the Small and Disadvantaged Business Enterprise Program in 
August 2012. Table 4 details the Authority's use of SB/MBE/WBE/DBE/DVBE prime 
contractors as certified by CUCP and DGS. 

Table 4: Prime Contractor Utilization Summary 

NurnhPr of 
folZ!I Doll.1ts Porcont of Tnt,ii 

Ntrrnh,•r of 
rotJI Dnllct,s Petrc,111 nf Tnttil P11111e Contr<-1( t Co11t1.1rts Co11t1dc t 1

:, Av1,1J(lr;cl tc Dull,w, Awctl clod \r, Nnrt Dolld1~:> TlircslH dcl Aw,1td0cl tn 
C1'tttftr'd F11n-\~ l\'l\id1dUd 

Aw,irclt,cl lo Non-
Cl.•1t1f1ud F111n•_, Awn11h•d Ce1l1f1<d F11ms Ce1trtwrl F11111s 

$1 -
2 $33,400 0.003% 16 $469,935 $49,999 

$50,000-
14 $3,188,365 0.312% 10 $1,036,200 $249,999 

$250,000-
1 $406,041 0.040% 11 $15,002,500 $3,499,999 

$3,500,000 -
2 $17,000,000 1.666% 7 $48,750,000 $14,000,000 

Greater than 
0 $0 0.000% 11 $934,688,193 $14,000,000 

Total 19 $20,627,806 2.021% 55 $999,946,828 

2. Subcontractor Utilization Analysis 

A total of 193 subcontracts were analyzed, which totaled $125,631,181.97 dollars 
expended during the study period. Table 5 summarizes the subcontractor utilization by 
the percent of subcontract dollars expended with each ethnic and gender group. 

Table 5: Subcontract Utilization Summary 

8 califomia High-Speed Rail Authority Revised Small and Disadvantaged Busine~ Enterprise Program 
hltp·//www hsr.ca aov/doc~/pmgrdmslsmall busioess/Stnall%20and%20Djsadvantaged%20i3uslness%20Entemrise%20Program.pd 
f Last accessed March 17, 2014. 

9 
Mason Tillman A#O(:lates, lid. May 2014 

CalJfornia High-Speed RtiJJ Authority Businas Mlll'ket A.vaJ/abillly and DispnrltJ, Study 

0.046% 

0.102% 

1.470% 

4.777% 

91.585% 

97.979% 



""'~.,· /""''~ . 
.. l\ 

/• 
. .-; ... 

•h> 

'•' 

Ethnicity N11111lwr Percrmt of Amount of PurcPnt of 
of Co11tracts Co11tract,; Dollars Doll,11s 

African American 3 1.55% $ 693,321.80 0.55% 
Asian-Pacific Americans 9 4.66% $ 2,046,754.13 1.63% 
Subcontinent Asian Americans 6 3.11% $ 1,561,690.22 1.24% 
Hispanic Americans 7 3.63% $ 2,717,111.89 2.16% 
Native Americans 0 0.00% $ 0.00% 
Caucasian Females 20 10.36% $ 12,332,625.29 9.82% 
Non-Minority Males 148 76.68% $106,289,778.64 84.600/4 

African American 1 10.00% $ 7,936.88 3.92% 
Asian-Pacific Americans 0 0.00% $ 0.00% 
Subcontinent Asian Americans 0 0.00% $ 0.00% 
Hispanic Americans 0 0.00% $ 0.00% 
Native Americans 0 0.00% $ 0.00% 
Caucasian Females 0 0.00% $ 0.00% 
Non-Minority Males 9 90.00% $ 94,711.68 96.08% 

Table 6 details the Authority's prime contractors' use of SB/MBE/WBE/DBE/DVBE 
subcontractors certified by CUCP and DOS. 

Table 6: Certified Business Subcontractor Utilization by Threshold 

N11111bor of 
Tolnl Dolla1s Peri 11 nt..HJ•' of 

M11111hcr of ToUI Doll,11s 
P('t( 1•11t1q(' of S111lc ontr,1ct :-S11l~co11tr,H ts StJt)( ontracts Expl•11d\'cl 

Tl1tcsl1old Awnrdccl to 
Fxpu1dccl \'✓ Ith lnttil A~\Jd'd 

/\w,11drct to v✓ 1U1 r✓ <.H) 
f iJtZd Avv ird 

SBEs 
SOl::s Doll,11s 

No11 SBEs SB Es 
Dull,w, 

$1-
61 $49999 14 !tAA2,280 0.29% $832869 0.66% 

$50,000-
41 $249,999 14 $1736 388 1.38% $4,665,461 3.71% 

$250,000-
33 $3499 999 21 !1118,677 431 14.87% $28 203411 22.45% 

$3,500,000 -
5 $13999999 3 $18 722686 14.90% $32490179 25.86% 

$14,000,000 and 
0 More 1 $19 940477 15.87% $0 0.00% 

Total 53 $69,439,261 47.31% 140 $66191 921 62.89% 

Croson was explicit in saying that the local construction market was the appropriate 
geographical framework within which to perform statistical comparisons of business 
availability and business utilization. 9 The identification of the local market area is 
particularly important because it is the geographic area within which the available 
businesses are enumerated. Although Croson and its progeny do not provide a bright line 

9 Croson, 488 U.S. at 497 (1989). 
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rule for the delineation of the local market area, taken collectively, the case law supports 
a definition of market area as within the geographic area where the jurisdiction spends a 
majority of its dollars. 

During the study period the Authority awarded 74 professional services prime contracts 
valued at $1,020,574,634. The Authority awarded 85.14 percent of these contracts and 
98.24 percent of dollars to businesses located in the State of California. Given the 
distribution of the awarded contracts and the applicable case law, the State of California 
was defined as the market area. The analysis of contracts has been limited to an 
examination of contracts awarded to available market area businesses in California. 
Table 7 summarizes the market area analysis. 

Table 7: Market Area Analysis 

Market 

I 

N11rniler of Plnurnt of , Amount of Percrmt of 
An:;:i Contracts Contract<; Dollms Doll,irs 

- --

Professional Services (Including Architecture ,11,d Engineer inn) 
Market Area $1,002,809,084 63 98.24% 85.14% 
Outside Market Area $17 965 550 11 1.76% 14.86% 
Total $1,020,574,634 74 100.00% 100.00% 

O. AW!lllllbll/ly Allllllylda 

When considering sources for determining the rt umber of willing and able M/WBEs and 
non-M/WBEs in the market area, the selection must be based on whether two aspects 
about the population in question can be gauged from the sources. One consideration is a 
business' interest in doing business with the jurisdiction, as implied by the tenn 
"willing," and the other is its ability or capacity to provide a service or good, as implied 
by the term "able." A list of available professional service M/WBEs and non-M/WBEs 
was compiled. The distribution of the available businesses is presented in Table 8. 

Table 8: Prime and Subcontractor Contractor Availability Analysis 

Ethnicity Prime Contractors Subcontractors 

African American 7.13% 7.02% 
Asian-Pacific Americans 9.96% 9.83% 
Subcontinent Asian Americans 2.38% 2.39% 
Hispanic Americans 8.04% 7.94% 
Native Americans 0.67% 0.66% 
Caucasian Females 16.26% 16.16% 
Non-Minority Males 55.57% 56.01% 
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For the size analysis, the Authority's prime contracts and subcontracts were grouped into 
12 dollar ranges. 10 Each industry was analyzed to detennine the number and percent of 
contracts within each of the nine size categories. The size distribution of contracts 
awarded to Non-M/WBEs was then compared to the size distribution of contracts 
awarded to Non-Minority Females, Minority Females, and Minority Males. 

Table 9 which presents the size distribution of prime contracts awarded within the 12 
dollar ranges, illustrates that 13.51 percent of the Authority's prime contracts were less 
than $25,000; 24.32 percent were less than $50,000; 28.38 percent were less than 
$100,000; 56.76 percent were less than $250,000; 58.11 percent were less than $500,000; 
62.16 percent were less than $575,000; 62.16 percent were less than $650,000; 64.86 
percent were less than $1,000,000; 72.97 percent were less than $3,500,000; 85.14 
percent were less than $14,000,000; 87.84 percent were less than $38,000,000 and 12.16 
percent of the Authority's prime contracts were $38,000,000 or more. 

Table 9: Prime Contracts Size Analysis 

l~<)ll Mltlflllty M111(1t1ty 
---

' S1,1; ! !'!)Lil(~ rJ] !Ir s I rm ilr-, I fvl,1lf") I Ir ldl 

I 1cq Pere 011! F1t 'I Pr 1r ci11t freq P<>ri {'Ill I F1,•q P< 1 !( 1111! I I 1 c( f-ll'I( fill 

s1-s2s,.ooo 2,: 2,7(!% 7! .. 9.4_6"/4 ti .. .1-35% O· 10 13.51% 
$25,001 ~~9.,,999 0'. 0.9()% 8_ .. 1_0.81%, 0' 0.00% 0 . 

••' 
8' 1().81'¼, 

$50,000 -$99,999 o: 0.00% 3' 4.05% 0 0.00% 0 3 4.05% 
$100,000-$249,999 o: 0.00% 20· 27.03% 1· 1.35% 0 21, 28.38'¼, 
$250,000 ~ $499,999 o: 0.00% 1 1.35% 0 0.00% 0 1· 1.35% 
~o.ooo - $574,999 0 0.00% ,3 4.05% .. 

o, 0.00% 0 3: 4,06% 
$575,000 - $649,999 0 0.0()o/o o: 0,00% 0' (),0()% 0 o: o_.00% 
$650,00() - $999,999 0 .. 0.0,0% 2: 2.70% 0 O.QOo/o 0 21, ~.700/o 
$1,00Q,000 .• $3,499,999 o' 0.0()% 6 8,110/o o; 0.(,10% .. 0 s: 8,.11% 
$3,500,()()0 • $13,~9,999 3: 4,05% -~ .. 8.,11%. O; ()_.OOo/o 0 g' .. 12.16o/o 
$14,000,000 • $37,999,999 o, 9,00% 2, 2,70% o: O.OQ% 0, 2 .2.!0% .. ., 

'··· I $38 000 000 and More 0 0.00% 9 12.16% oi 0.00% 0 9 12.16% 
Total s: 6.76% 67' 90.54% 2: 2.70% 0 0.00% 74: 100.00% 

Table 10 which presents the size distribution for subcontracts awarded within the 12 
dollar ranges illustrates that 28.5 percent of the Authority's contracts were less than 
$25,000; 38.86 percent were less than $50,000; 55.44 percent were less than $100,000; 
67.36 percent were less than $250,000; 80.31 percent were less than $500,000; 82.38 
percent were less than $575,000; 83.94 percent were less than $650,000; 87.56 percent 
were less than $1,000,000; 95.34 percent were less than $3,500,000; 99.48 percent were 
less than $14,000,000; 0.52 percent of the Authority's contracts were $14,000,000 or 
more. 

10 The nine dollar ranges are $1 to $25,000; $25,001 to $50,000; $50,001 to $100,000; $100,001 to $250,000; $250,001 to 
$500,000; $500,001 to $750,000; $750,001 to $1,000,000; $1,000,001 to $3,000,000; and $3,000,001 1111d greater. 
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Table 10: Subcontracts Size Analysis 

0.36% 
0.00% 18.58% 

6 0.00% 11.92% 
4 2 1.04% 4 2.07% 12.95% 
0 O.OOo/o 4 2.07% 0 0.00% 0 0.00% 4 2.07% 
0 0.00% 2 1.04% 0 0.00% 0.52% 3 1.55% 
1 0.52% 4 2.07% 0 0.00% 2 1.04% 7 3.63% 
2 1.04% 12 6.22% 0.52% 0 0.00% 15 7.77% 
1 .5 7 3.63% 0 0.00% 0 0.00% 8 4.15% 
0 0.00% 1 0.52% 0 0.00% 0 0.00% 1 0.52% 
0 0.00% 0 0.00% 0 0.00% 0 0.00% 0 0.00% 

Total 20 10.36% 148 76.68% 8 4.15% 17 8.81% 193 100.00% 

W.ANALrBIS 01' STATl8ffC41LV SIONll"IOANT 
UNOIIIIUTILIZ4"'10N 

The objective of the disparity analysis is to determine the levels which M/WBEs and non
M/WBEs were utilized on the Authority's prime contracts and subcontracts. Under a fair 
and equitable system of awarding contracts, the proportion of contract dollars awarded to 
M/WBEs should be relatively close to the corresponding proportion of available 
M/WBEs 11 in the relevant market area. If the ratio of utilized M/WBE prime contractors 
to available M/WBE prime contractors is less than one, a statistical test is conducted to 
calculate the probability of observing the empirical disparity ratio or any event which is 
less probable. Croson states that an inference of discrimination can be made prima facie 
if the disparity is statistically significant. Under the Croson model, Non-M/WBEs are 
not subjected to a statistical test; therefore, underutilization is not analyzed for small and 
disabled veteran-owned businesses that are owned by Non-Minority Males. 

A disparity analysis was performed on all prime contracts and subcontracts awarded from 
July 1, 2006 to June 30, 2013. Disparity was found at both the prime contract and 
subcontract levels for several ethnic and gender groups at both dollar thresholds. 

11 Availability is defined as the nwnber of ready, willing, and able finns. The methodology for detennining willing and able finns 
is detailed in Chapter 5. 
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A. 018/Mlr/ly l'lndl,,,,_ 

1. Prime Contracts 

As indicated in Table 11, underutilization was found for all ethnic groups on prime 
contracts under $14,000,000. Statistically significant underutilization was found for 
African Americans, Asian-Pacific Americans, Hispanic Americans, MBEs and M/WBEs. 
On prime contracts under $250,000 underutilization was found for all ethnic and gender 
groups. Statistically significant underutilization was found for African Americans, Asian
Pacific Americans, Hispanic Americans, MBEs and M/WBEs. 

Table 11: Prime Contract Disparity Summary 
July 1, 2006 to June 30, 2013 

I 

I 

Professro11cil Se1v1cr>s 
--- ---~---

Eth11rc1ty/Gcnclc1 
Contracts I ContrJcts 

I 
llllclcr $14,000,000 

I 
ur1Clc1 $250,000 

African Americans Statistically Significant 
Underutilization Underutilization 

Asian-Pacific Americans Statistically Significant Statistically Significant 
Underutilization Underutilization 

Subcontinent Asian Americans Underutilization Underutilization 

Hispanic Amertcans Statistically Significant Underutilization Underutilization 

Native Americans -- -·· 

Minority-owned Business Enterprises Statistically Significant Statlstlcally Significant 
Underutilization Underutilization 

Non-Minority Female-owned Business Overutllization Statistically Significant 
Enterprises Underutilization 

Minority and Women-owned Business Statistically Significant Statlsttcally Significant 
Enterprises Underutilization Underutilization 
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2. Subcontracts 

As indicated in Table 12, underutilization was found for all ethnic and gender groups on 
subcontracts. Disparity was found for African Americans, Asian-Pacific Americans, 
Hispanic Americans, MBEs and M/WBEs. 

Table 12: Subcontract Disparity Summary 
July 1, 2006 to June 30, 2013 

I 

Etlm11,/G1011de1 G1ot1p 
I 

All Subcontrc1cts 
I 

African Americans Statistically Significant 
Underutilization 

Asian-Pacific Americans Statistically Significant 
Underutilization 

Subcontinent Asian Americans Underutilization 

Hispanic Americans Statistically Significant 
Underutilization 

Native Americans ---

Minority-owned Business Enterprises Statistically Significant 
Underutilization 

Non-Minority Female-owned Business Underutilization Enterprises 

Minority and Women-owned Business Statistically Significant 
Enterprises Underutilization 
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V. ANIIODOTAL l'INOIIWIII 

In addition to requiring a statistical analysis, the United States Supreme Court in Croson 
stated that anecdotal findings, "if supported by appropriate statistical proofs, lend support 
to a [local entity's] determination that broader remedial relief [is] justified." Croson 
authorizes anecdotal inquiries along two lines. The first approach examines barriers 
attributed to the local entity. Such action is defined as the active participation of the 
government entity. The second approach examines whether the local entity was 
essentially a passive participant of exclusion practiced by its prime contractors. 

A. 8ummary ol ln•0.,,111 ,,,,.,.,,,..,,,. 

Public Participation Meetings were held in Oakland, Los Angeles and Fresno, California 
to collect oral anecdotal testimony from business owners. Business owners were also 
permitted to submit written comments following each meeting. The Authority only 
extended an invitation to contractors utilized by the Authority, members of the Business 
Advisory Council, the State ethnic chambers of commerce. The anecdotal testimony 
garnered for this Study was therefore too limited and insufficient to draw any inferences 
about active or passive barriers to contracting with the Authority or in its market area. 
The anecdotal data collection was required to take place in a public meeting and 
testimony was restricted to representatives of businesses which had either received or bid 
on an Authority's contract significantly limited both the number and quality of the 
accounts received. Given the constraints imposed on the anecdotal research methodology, 
no meaningful inferences can be made from the data compiled about market area 
businesses' perceptions of contracting with the Authority .. However, excerpts from the 
few comments received are presented below: 

"Create a scope of work that is appropriate to small and medium-sized companies along 
with the appropriate financial requirements to deliver on the proposed scope of work. " 

"Most of the design work for this project has been made available to the very rich and 
powerful, and the very poor need not apply. " 

"I know DBE firms [that] have been proposed on contracts but not utilized-with no 
oversight by the [Authority] to make sure that the prime utilizes the DBE firm that was 
proposed-especially when the DBE firm 's qualifications were used to the win the 
contract. " 

"Borrow some of the practices [from Caltrans]. Promote adding firms qfter an award, 
allowing the prime to continue to count towards accomplishing the goals. Locking the 
goal in one time is awful. " 

"Please reinforce the DBE and SBE participation [goals]." 
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"I think that developing the oversight through the SB Office, as well as developing goals, 
has been a huge asset in SB and DBE participation within the [Authority]." 

VI. RIIOOMM•NDATION8 

Although there are findings of statistically significant underutilization of M/WBEs, the 
Authority cannot implement race-based remedies because Section 31 of the State 
constitution bars the use of race and gender preferences, except as a condition of federal 
funding. The Authority is a recipient of United States Department of Transportation 
(USDOT) funding from the Federal Railroad Administration (FRA). However, the FRA 

· funding is not subject to the goal setting requirements of USDOT DBE regulations 49 
CFR Part 26, Subpart C. Consequently, the recommendations are limited to race and 
gender-neutral remedies that address the administration of the procurement process and 
the tracking, reporting, and publication of contract opportunities and awards. 

Race and gender-neutral recommendations are offered to increase M/WBE, DVBE, SBE 
and DBE access to the Authority's prime and subcontracts and to track, monitor, report, 
and verify DBE and SBE prime contractor and subcontractor utilization. The 
recommended strategies address professional service and design-build contracts. These 
race and gender-neutral recommendations apply to all ethnic and gender groups. The 
recommendations are derived from an analysis of the Authority's Small and 
Disadvantaged Enterprise Program, a review of the Authority's web page, Public 
Participation Meeting testimonials, and government !llld corporate best management 
practices. 

A. Admln,.,,.,,,,,,,. ....,..,.., 

• Issue Prompt Payment to DBE and SBE Prime Contractors 
• Give Five-day Notice of Invoice Disputes 
• Institute Payment Verification Program 
• Require Fulfillment of DBE and SBE Goals at Bid Opening 
• Assess Penalties for Not Achieving the DBE and SBE Contract Goals 
• Improve SBE Program Accountability Standards 
• Add a Cone of Silence Provision 

•• llupporl/ve ..,.,,,,,.. .,,..,.,,, .. 

• Encourage Joint Ventures 
• Assist DBEs and SBEs in Securing Contracting Opportunities 
• Enhance Networking Opportunities 
• Create a Listserv to Communicate with lntereste.d DBEs and SBEs 
• Post Contract Award Notices 
• Post Contract Solicitations 
• Publish a Newsletter Regularly 
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• Publish Pre-Proposal Meeting Announcements Timely 
• Offer Additional Workshops 

• Revise Insurance Requirements 
• Phase-out Retainage Requirements 
• Provide Adequate Lead Time When Advertising Solicitations 
• Publish Business Processes 
• Implement Formal Dispute Resolution Standards 
• Provide Debriefing Sessions for Unsuccessful Bidders 
• Provide Evaluation Documents 

a. Smlllll and Ol-.dWlll_,,ed .,_,,,.._ 

•• 

,,_ 

llntsrprl.,. Profln,m Admlnl.,,._,,on 

• Develop a Small Business Program Manual and Training Program 
• Fully Staff the Office of Small Business 
• Expand Business Advisory Council's Functions 

oa• •nd 1111• Prol,,wm 
llllonltor/1111 .,,..,.,,,.. 

• Implement a Financial Management System 
• Use a Unique Identifier of All Contracts Regardless of Procurement Type 
• Track the Type of Work Performed 
• Implement Unifonn Standard for Data Capture 
• Utilize a Professional Archiving System 
• Conduct Routine Post-Award Contract Compliance Monitoring 
• Track and Monitor Pre-Award Subcontractor Commitments 
• Improve Oversight of Noncompetitively Bid Contracts ... ,.,,, .. 
• Require a DBE and SBE Utilization Plan with the Bid 
• Separate Design-Build Construction and Construction Related Goals 
• Require DBE and SBE Goal Attainment on Each Task Order 
• Track, Verify and Report SBE Utilization Monthly by Task Order 
• Assess Penalties for Not Achieving the Project Goal on Each Task Order 
• Unbundle Large Procurements into Smaller Contracts 
• Reserve Smaller Contracts for Small Businesses 
• Use Direct Contracting to Award Small Contracts 
• Establish a Direct Purchase Program for Construction Contracts 

Mason 'IYllman As.rociala, Ltd. May 20U 
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• Post Key Staff Contract Infonnation on the Contact Us Page 
• Provide Accessibility for Visually Impaired Individuals 
• Provide Option to Enlarge Text 
• Provide Text-to-Speech Feature 
• Offer Additional Foreign Languages 
• Offer Mobile-Optimized Website 
• Utilize Social Media Utilities 
• Publish Contract Compliance Documents and Purchasing Guidelines 
• List All Certified Subcontractors on the Website 
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I. IJITUDY OVJl'IIVI.W-

Mason Tillman Associates, Ltd., a public policy consulting firm based in Oakland, 
California, was selected to perform the Bexar County Disparity and Availability Study 
(Study). Mason Tillman also subcontracted with McCall & Associates to perform data 
collection activities and anecdotal interviews. 

Renee Watson, Manager of the Bexar County SMWBE and DBE Programs, provided the 
overall leadership and guidance for the Study. Ms. Watson and her staff facilitated 
Mason Tillman's access to resources needed to complete the Study. The extraordinary 
effort of Bexar County and the business community should also be applauded. 

In 2010, Bexar County (County) commissioned Mason Tillman to determine whether or 
not a statistically significant disparity existed between the number of minority and 
women-owned business enterprises (M/WBEs) that were ready, willing, and able to 
provide construction, professional services, and goods and other services to the County 
and the number of M/WBEs that were actually providing the services to the County. The 
Disparity and Availability Study (Study) focused on three industries-construction, 
professional services, and goods and other services. The Study reviewed the award of 
prime contracts during the October 1, 2006 to September 30, 2009 study period. 

O. Ind,,.,,.,._ flludled 

The Study included a statistical analysis and evaluation of construction, professional 
services, and goods and other services prime contracts and subcontracts awarded in the 
three industries. 

Construction is defined as public work for new construction, remodeling, renovation, 
maintenance, demolition and repair of any public structure or building, and other public 
improvements. 

Professional Services is defined as construction management, landscape architecture, 
surveying, mapping service, architecture and engineering, and services provided by 
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attorneys, accountants, medical professionals, technical services, research planning, and 
consultants. 

Goods and Other Services is defined as materials, supplies, equipment, maintenance 
and other services which could be perfonned without a professional license, speciaJ 
education, or training. 

a. Oellnlllon ot .,,,nlo l/lllld Oende.r arou_,. 
llludled 

The data in the Study is disaggregated into nine ethnic and gender groups. The nine 
groups are listed below in Table 1. 

Table 1: Definition of Ethnic and Gender Groups Studied 

Fthnic and (,cndct ( ,1tcgor~ l>efi11itio11 

African American Businesses Businesses owned by male and female 
African Americans 

Asian American Businesses Businesses owned by male and female 
Asian-Pacific and Subcontinent Asian 
Americans 

Hispanic American Businesses Businesses owned by 
Hispanic Americans 

male and female 

Native American Businesses Businesses owned by male and female 
Native Americans 

Caucasian Female Business Enterprises Businesses owned by Caucasian females 

Minority Business Enterprises Businesses owned by African American, 
Asian American, Hispanic American, and 
Native American males and females 

Women Business Enterprises Businesses owned by Caucasian females 

Minority and Women Business Businesses owned by Minority males, 
Enterprises Minority females, and Caucasian females 
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' I thni<: and (,('lld('t ( atc~or~ lkfinition 

Non-Minority Male Business 
Enterprises 

Businesses owned by Caucasian males, 
businesses that did not declare their 
ethnicity, or businesses that could not be 
identified as minority- or female-owned 1 

The dataset analyzed for the prime contractor utilization analysis consisted of payment 
data extracted from the County's B2Gnow Contract and Diversity Management System. 
The Study data was limited to payments that were issued during the October 1, 2006 to 
September 30, 2009 study period. The payments were grouped by Transaction ID in 
order to create unique transactions. In this Study, all unique transactions are referred to 
as contracts. 

Each County contract was classified into one of the three industries. Mason Tillman 
worked closely with the County to classify the contracts into the appropriate industry by 
using both Object and Organization codes. Cooperative agreements and contracts with 
non-profits, government agencies, utilities, and contracts designated as non-competitive 
purchases were excluded from the Study. The industry classifications were reviewed and 
approved by the County. 

After the industry classifications were approved by the County, the ethnicity and gender 
of each prime contractor was verified. The ethnicity and gender information the County 
maintained for prime contractors was incomplete and the information for many prime 
contractors had to be reconstructed. Since ethnicity and gender information is central to 
the validity of the prime contractor utilization analysis, Mason Tillman conducted 
research to reconstruct the ethnicity and gender for each contract. 

The prime contractor names were cross-referenced with certification lists, chambers of 
commerce lists, and trade organization membership directories. Websites were also 
reviewed for ethnicity and gender of the business owner. Prime contractors whose 
ethnicity and gender could not be verified through published sources were surveyed. 
Mason · Tillman also submitted the utilized vendor list to the County to review for 
ethnicity and gender classifications known to the County. Once the contract records were 
cleaned and the ethnicity and gender verified, the utilization analysis was performed. 

See Section II: Metlwdology for the methodology employed to identify the ethnicity and gender of the County's utilized prime 
contractors. 
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Extensive research was undertaken to reconstruct the construction and professional 
services subcontracts issued by the County's prime contractors. Subcontracts for goods 
and other services contracts were not included in the analysis because goods and other 
services prime contractors traditionally do not subcontract out much of their work. 

Several different sources were used to compile the subcontract data for the 
analysis. Mason Tillman identified contracts over $100,000 and reviewed the Bexar 
County Commissioner's Court Meeting Minutes and project documents to extract 
subcontractor information. Subcontractor data was also extracted from the B2Gnow 
system. 

In addition, Mason Tillman conducted a prime contractor expenditure survey to identify 
subcontractors. A request for subcontractors was mailed to each prime contractor that 
received at least one purchase order over $100,000. For each subcontract, the prime 
contractor was asked to provide the subcontractor name, contact information, award 
amount, and total payments. Mason Tillman made three rounds of reminder telephone 
calls to encourage prime contractors to respond to the survey. After the third round of 
reminder calls, the County assisted in contacting the large prime contractors in order to 
encourage them to respond. This effort resulted in many additional prime contractor 
responses to the survey. 

All subcontractors identified from the research were contacted to verify their 
participation on each prime contract and the amount of their payment. 

The extraordinary effort of the County staff made it possible to reconstruct the 
subcontracts for many prime contracts. 

In the procurement process, there are two contract dollar thresholds. The first threshold 
is formal contracts, which require advertising and competitive solicitations, valued at 
over $25,000 for construction, professional services,2 and goods and other services. The 
second threshold is informal contracts, which do not require advertising and competitive 
solicitations valued at $25,000 and under for construction, professional services, and 
goods and other services. 

Professional services do not require advertising per the Government Code Chapter 2254 Sub-Chapters A and B. 
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II. 111,MJHOOOLOOY 

A. L.,,.I l'IWmework 

The review of Croson3 and related case law provided the legal framework for conducting 
the Study. 

Disparity Study: 
Critical Components 

1. Legal Framework 
2. Utilization Analysis 
3. Market Area Analysis 
4. Availability Analysis 
5. Disparity Analysis 
6. Anecdotal Analysis 
7. Recommendations 

A legal review was the first step in the Study. Case 
law sets the standard for the methodology employed in 
a disparity study. Step two was to collect utilization 
records and determine the extent to which the County 
had used minority, women-owned, and other 
businesses to secure its needed construction, 
professional services, and goods and other services. 
Utilization records were also used to determine the 
geographical area in which companies that had 
received County contracts were located. In step three, 
the County's market area was identified. Once the 

market area was defined, the fourth step, the availability analysis, identified businesses 
willing and able to provide construction, professional services, and goods and other 
services needed by the County. In the fifth step, a disparity analysis was performed to 
determine whether there was a statistically significant disparity within the three 
industries. In step six, the anecdotal analysis, the contemporary experiences of business 
owners in the County's market area were collected. In step seven, the statistical and 
anecdotal analyses were reviewed and recommendations were written to enhance the 
County's efforts in contracting with M/WBEs in its market area. Additionally, a 
regression analysis was conducted to determine if factors other than discrimination could 
account fo'r any statistically significant disparity. 

•· lfllrllolure ot Ille Report 

The Study findings are presented in eleven chapters. The contents of each chapter are 
briefly described below: 

Study Report 

• Chapter 1: Legal Analysis presents the legal cases applicable to business affirmative 
action programs and the methodology based on those cases required for the Study 

• Chapter 2: Contracting and Procurement Policies Analysis presents the County's 
contracting and procurement practices 

City of Richmond 11. J.A. Croson Co., 488 U.S. 469 (1989). 
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• Chapter 3: Prime Contractor Utilization Analysis presents the distribution of prime 
contracts by industry, ethnicity, and gender 

• Chapter 4: Subcontractor Utilization Analysis presents the distribution of 
subcontracts by industry, ethnicity, and gender 

• Chapter 5: Market Area Analysis presents the legal basis for geographical market 
area determination and defines the County's market area 

• Chapter 6: Prime Contractor and Subcontractor Availability Analysis presents the 
distribution of available businesses in the County's market area 

• Chapter 7: Prime Contractor Disparity Analysis presents prime contractor utilization 
compared to prime contractor availability by industry and M/WBE status, and 
determines whether the comparison is statistically significant 

• Chapter 8: Subcontractor Disparity Analysis presents subcontractor utilization 
compared to subcontractor availability by industry and M/WBE status and determines 
whether the comparison is statistically significant 

• Chapter 9: Anecdotal Analysis presents the business community's experiences and 
perceptions of barriers encountered in contracting or attempting to contract with the 
County 

• Chapter 10: Private Sector and Regression Analysis presents an examination of 
whether there are private sector economic indicators of discrimination in the County's 
market area that could impact the formation and development of M/WBEs 

• Chapter 11: Recommendations presents best management practices to enhance the 
County's contracting and procurement activities with M/WBEs and other small 
businesses 

Ill. NOTAl!I,_. l'INOINGII 

l\ 

A. Prime Oonllwolor Ullllllallon Ana/yt/11• 

The County issued 26,164 unique transactions during the October 1, 2006. to September 
30, 2009 study period. The transactions are referred to as contracts in this Study. The 
26,164 contracts included 967 for construction, 2,411 for professional services, and 
22,786 for goods and other services. 
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The payments made by the County during the study period totaled $290,957,798 for all 
26,164 contracts. Payments included $144,107,293 for construction, $31,521,701 for 
professional services, and $115,328,804 for goods and other services . 

•• 
Mason Tillman analyzed 446 subcontracts, which included 315 construction subcontracts 
and 131 professional services subcontracts for the October 1, 2006 to September 30, 2009 
study period. 

Of the subcontracts analyzed, there were $100,553,337 total subcontract dollars expended 
during the October 1, 2006 to September 30, 2009 study period, which included 
$93,950,526 for construction subcontracts and $6,602,811 for professional services 
subcontracts. 

A review of the contracts awarded by the County shows that the one single jurisdiction 
where the businesses receive most of the 26,164 contracts and the majority of the contract 
dollars was Bexar County. 

The County awarded 26,164 contracts valued at $290,957,798 during the October 1, 2006 
to September 30, 2009 study period. Businesses based in the County's market area 
received 57.73 percent of these contracts and 67.82 percent of the dollars. 

a. Oonllwol llble ,.,,_,.,. 

A size analysis of prime contracts was undertaken to determine the capacity required to 
perform on the County's prime contracts. The size distribution illustrates the fact that 
limited capacity is needed to perform the overwhelming majority of the County's 
contracts. For the size analysis, the County's contracts were grouped into eight dollar 
ranges.4 Each industry was analyzed to determine the number and percentage of contracts 
that fell within the eight size categories. The size distribution of contracts issued to Non
Minority Males was then compared to the size distribution of contracts issued to 
Caucasian Females, Minority Females, and Minority Males. 

The contract size analysis demonstrated that 95.738 percent of the County's contracts 
were less than $25,000; 97.515 percent were less than $50,000; 98.428 percent were less 
than $100,000; and 99.617 percent were less than $500,000_- Only 0.383 percent of the 
County's contracts were $500,000 or more. 

4 The eight dollar ranges are $1 to $24,999; $25,000 to $49,999; $50,000 to $99,999; $100,000 to $249,999; $250,000 to 
$499,999; $500,000 to $999,999; $1,000,000 to $2,999,999; and $3,000,000 and greater. 
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IV. OISPAIIITY ANALJllll8 8TANOAIIO 

1,;;r~~lAII'. 

I /\ 
""" 

' 

The objective of the disparity analysis is to determine the levels at which M/WBEs are 
utilized on County contracts. Under a fair and equitable system of awarding contracts, 
the proportion of contract dollars awarded to M/WBEs should be relatively close to the 
corresponding proportion of available M/WBEs5 in the relevant market area. If the ratio 
of utilized M/WBE prime contractors to available M/WBE prime contractors is less than 
one, a statistical test is conducted to calculate the probability of observing the empirical 
disparity ratio or any event which is less probable. This analysis assumes a fair and 
equitable system.6 Croson states that an inference of discrimination can be made prima 
facie if the disparity is st~tistically significant. This analysis was applied to M/WBEs by 
ethnicity and gender within the three industries. 

As discussed in the Contract Size Analysis section above on page 7, the majority of the 
County's contracts were small. The threshold levels for the disparity analysis were set to 
ensure that within the pool of willing businesses there was documented capacity to 
perform the formal contracts analyzed. The formal threshold for the three industries: 
construction, professional services, and goods and other services was limited to the 
$500,000 level. The $500,000 threshold was designated because at this level there was a 
demonstrated capacity within the pool of M/WBEs willing to perform the County's 
contracts.7 The informal contract analysis was performed at the $25,000 threshold 
stipulated in the County's procurement policy. 

V. STAffSTICAL l'INOINa.l 

There was a finding of statistically significant disparity of M/WBEs in the award of 
formal and informal prime contracts and the award of subcontracts. · 

1. Construction Contracts 

As indicated in Table 2, disparity was found for African American and Hispanic 
American construction prime contractors for contracts under $500,000. Disparity was 

Availability is defined as the number of ready, willing and able finns. The methodology for determining willing and able firms 
is detailed in Chapter 6. 

When conducting statistical tests, a confidence level must be established as a gauge for the level of certainty that an observed 
occurrence is not due to chance. It is important to note that a 100 percent confidence level or a level of absolute certainty can 
never be obtained in statistics. A 95 percent confidence level is considered by the courts to be an acceptable level in determining 
whether an inference of discrimination can be made. Thus, the data analyzed here was done within the 9S percent confidence 
level. 

See Chapter 6: Prime and Subcontractor Avallabtlily A.na/y3/8-Secllon 111 for a discUllSion ofM/WBE capacity. 
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found for African American and Women Business Enterprise construction· prime 
contractors at the informal contract level.8 

Table 2: Disparity Summary: Construction Prime Contract Dollars, 
October 1, 2006 to September 30, 2009 

( 011,tr11c1io11 
---- - -- --- -

11 th11ici1, •( ,cndc1 
( 011tr;1cts under ( u11t1act~ s,2:,JIOO 

"i:,00.0110 :ind under 

African American Male Yes Yes 

African American Female No No 

Asian American Male No No 

Asian American Female No No 

Hispanic American Male Yes Yes 

Hispanic American Female No No 

Native American Male No No 

Native American Female No No 

Minority Business Enterprises Yes No 

Women Business Enterprises No Yes 

Minority and Women Business 
Yes Yes Enterprises 

Yes = The analysis is statistically significant 
No = The analysis is not statistically significant or there are too few available finns lo test statistical significance 

There is no disparity for Hispanic Americans at the infonnal contract level when the genders are combined. 
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2. Professional Services Contracts 

As indicated in Table 3, disparity was found for African American, Native American, and 
Women Business Enterprise professional services prime contractors on contracts under 
$500,000.9 Disparity was found for Asian American and Native American professional 
services prime contractors at the informal contract level. 10 

Table 3: Disparity Summary: Professional Services Prime Contract Dollars, 
October 1, 2006 to September 30, 2009 

l l'rotc,s1011al ''llT\ ices 
~--- - ------ -- --- -- --

1,'.th111cil\ '( ,e11dn < 1111trarh 1111dcr ( 011tr;1ch \2:-.000 
<,,-i00.000 a11d 1111<lcr 

African American Male No No 

African American Female Yes Yes 

Asian American Male No Yes 

Asian American Female No Yes 

Hispanic American Male No Yes 

Hispanic American Female Yes No 

Native American Male No No 

Native American Female No No 

Minority Business Enterprises Yes No 

Women Business Enterprises Yes No 

Minority and Women Business 
Yes Yes Enterprises 

Yes = The analysis is statistically significant 
No = The analysis is not statistically significant or there are too few available firms to test statistical significance 

There is no disparity for Hispanic Americans on contracts under $500,000 when the genders are combined. There is a 
disparity for Native Americans on contracts under $500,000 when tbe genders are combined. 

'
0 There is no disparity for African Americans and Hispanic Americans at lhe informal contract level when the genders are 

combined. There is II disparity for Native Americans at the informal contract level when the genders are combined. 
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3. Goods and Other Services 

As indicated in Table 4, disparity was found for African American. Hispanic American. 
and Women Business Enterprise goods and other services prime contractors for contracts 
under $500,000 and infonnal contracts. 

Table 4: Disparity Summary: Goods and Other Services Prime 
Contract Dollars, October 1, 2006 to September 30, 2009 

( ;11od, ;111d Oihl'r ~t:n ices 
~-- ~-- - ~--

I ,tllniril\ I( ;tndn 
( 011lr.1rh 1111dv1 ( 011trach s,25.000 

',:"00.000 and 111Hkr 

African American Male Yes Yes 

African American Female Yes Yes 

Asian American Male No No 

Asian American Female No No 

Hispanic American Male Yes Yes 

Hispanic American Female Yes Yes 

Native American Male No No 

Native American Female No No 

Minority Business Enterprises Yes Yes 

Women Business Enterprises Yes Yes 

Minority and Women Business 
Yes Yes Enterprises 

Yes = The analysis is statistically significant 
No - The analysis is not statistically significant or there are too few available finns to test statilltical significance 
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•• Oomparl__, ol UIII,_,,,,,,,, lo AWlllllllblllly ,0,- All 
Prim• t:onllwol9, by lndlll!dry 

A comparison of the utilization to the availability of all contracts by ethnicity and gender 
was performed. A summary is provided in Tables 5 to 7. 

Table 5: Comparison of Utilization to Availability for All 
Construction Prime Contracts, October 1, 2006 to September 30, 2009 

Minority Business Enterprises $46,339,102 32.156% 43.509% 
Women Business Enterprises $4,030,658 2.797% 10.414% 
Minority and Women Business $50,369,760 34.953% 53.923% Enterprises 
Non-Minority Male Business Enterprises $93,737,533 65.047% 46.077% 

Table 6: Comparison of Utilization to Availability for All 
Professional Services Prime Contracts, October 1, 2006 to September 30, 2009 

I 

\Ji11ont\ :11111 I l'lll:tlv-., \ ,\r\11al llollars l tili1alio11 \, aiLihilil~ 

Minority Business Enterprises $10,674,002 33.862% 33.048% 
Women Business Enterprises $2,024,155 6.421% 14.697% 
Minority and Women Business 

$12,698,157 40.284% 47.745% Enterprises 
Non-Minority Male Business Enterprises $18,823,545 59.716% 52.255% 

Table 7: Comparison of Utilization to Availability for All 
Goods and Other Services Prime Contracts, October 1, 2006 to September 30, 2009 

\li11orill :111d I e111ak, \clual llnlla,, (ltili1atio11 \,aila!Jili1, 

Minority Business Enterprises $10,722,879 
Women Business Enterprises $4,561,714 
Minority and Women Business 

$15,284,593 Enterprises 
Non-Minority Male Business Enterprises $100,044,211 
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3.955% 16.982% 

13.253% 51.514% 

86.747% 48.486% 
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Extensive efforts were undertaken to obtain the County's construction and professional 
services subcontract records. The Cowity's goods and other services prime contract 
records were not available and, thus, not considered for a subcontract analysis. The 
subcontractor disparity findings are summarized below. 

As indicated in Table 8, disparity was found for Hispanic American subcontractors in the 
construction industry and African American subcontractors in the professional services 
industry. 11 

Table 8: Subcontractor Disparity Summary, 
October 1, 2006 to September 30, 2009 

African Americans Male No 

African American Female No 

Asian American Male No 

Asian American Female No 

Hispanic American Male Yes 

Hispanic American Female Yes 

Native American Female No 

Native American Male No 

Minority Business Enterprises Yes 

Women Business Enterprises No 

Minority and Women Business 
Yes Enterprises 

Yes = The analysis is statistically significant 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No 

No = The analysis is not statistically significllllt or there are too few available firms to test statistical significance 

/\. 11 There is a disparity for African Americans when the genders ere combined. 
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VI. ANIICOOTAL l'INOINOB. 

,.,,,.,., ... f_,,::\ 

I .. ..,,, . 

In addition to requiring a statistical analysis, the United States Supreme Court in Croson 
stated that anecdotal findings, "if supported by appropriate statistical proofs, lend support 
to a [local entity's] determination that broader remedial relief [be] justified." Croson 
authorizes· anecdotal inquiries along two lines. The first approach examines barriers 
attributed to the local entity. Such action is defined as the active participation of the 
government entity. The second approach examines passive participation, which are the 
barriers created by the contractors that are awarded public funds. 

A. •um111111ry o, In-Depth lnfervleWII 

Pursuant to the contract terms stipulated by the County, the anecdotal interviews were 
tape-recorded and videotaped in a County office. From August 2010 to October 2010, 
Mason Tillman performed outreach to engage local businesses to participate in the 
anecdotal interviews. 

A total of 94 businesses were contacted for an interview, but only four business owners 
agreed to be interviewed. The other 90 businesses declined to participate in an interview 
due to the recording and videotaping requirement at a County facility. They expressed 
concern about possible retaliation or other adverse consequences if they made negative or 
critical comments about County agencies, agents, or its prime contractors. 

·The four interviews were less than 30 minutes in length. One interviewee left the 
interview after five minutes and did not return to complete the interview. The four 
interviews were transcribed, coded, and analyzed for barriers the interviewees 
encountered. 

•• Aneodolllll lnlervlew l'/ndlllll• 

The results of the interviews were insufficient to yield comprehensive personal. anecdotes 
from the interviewees regarding their experiences working with or seeking work from the 
County. 

VII. RIIORIIIIIIION ANALl'SIB 

A regression analysis was conducted to examine three outcome variables-business 
ownership rates, business earnings, and business loan denial rates. The three regression 
models used to study the outcome variables were the Likelihood of Business Ownership 
Model, the Earnings Disparity Model, and the Likelihood of Business Loan Denial 
Model. Each regression model compared minorities and women to Caucasian males by 
controlling for race and gender-neutral explanatory variables such as the business 
owner's age, education, marital status, home value, disability status, and credit 
worthiness . 
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The findings of the regression analysis suggest areas of racial and gender discrimination 
in the construction, goods and other services, and professional services industries after 
controlling for race and gender-neutral factors. However, neither the Likelihood of 
Business Ownership Model nor the Earnings Disparity Model demonstrated statistically 
significant evidence of discrimination for minorities and females across all industries. 

The Likelihood of Business Ownership Model results revealed that when controlling for 
race and gender-neutral factors, statistically significant disparities exist for Hispanic 
American males, Asian-Pacific American males, and Caucasian females in all industries. 
Only Asian-Pacific American females have a statistically significant business ownership 
disparity in the construction industry. In the professional services industry, only Asian
Pacific American males have a statistically significant business ownership disparity. The 
goods and other services industry has the most disparity as Hispanic American males, 
Asian-Pacific American males, Caucasian females, and African American females have 
significantly lower probabilities of owning a goods and other services business than 
Caucasian males. 

The Earnings Disparity Model regression analysis documented statistically significant 
disparities in the business earnings of Asian-Pacific American males and Caucasian 
females in all industries combined. In the professional services industry, Other race 
males12 and Caucasian females have statistically significant business earnings disparities. 
In addition, Caucasian females have significantly lower business earnings in the goods 
and other services industry. It is important to note that no statistically significant gender 
or racial business earnings disparities are present in the construction industry. 

The Likelihood of Business Loan Denial Model reveals that even after controlling for 
race and gender-neutral factors, Hispanic American males and Asian-Pacific American 
males in the construction industry have a statistically significant higher likelihood of 
being denied a business loan. The professional services industry has the greatest amount 
of disparity with Hispanic American males, Other race males, and Other race females 
experiencing statistically significant higher probabilities of being denied a business loan. 
In the goods and other services industry, only Other race females have a statistically 
significant higher probability of being denied a business loan. 

These analyses of the three outcome variables documented disparities that could 
adversely affect the formation and growth of M/WBEs within the construction, 
professional service$, and goods and other services industries. In the absence of a race 
and gender-neutral explanation for the disparities, the regression findings document racial 
and gender private sector discrimination in business ownership rates, business earnings, 
and business loan denial rates. Such discrimination creates economic conditions in the 
private sector that could disadvantage M/WBEs, lower their formation rates, depress their 
earnings, and impede their access to business capital. 

12 Based on the dataset, Other minority race (Other race) males and females are defined as individuals of some other race alone 
(non-Caucasian) and individuala who identified as having two or more race groups. 
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VIII. IIAOl6 ANO OIINO.,,-CONIIOIOUII 
IIIDWIIIDIIIII 

Mason Tillman recommends several race and gender-conscious remedies designed to 
address the findings of statistically significant M/WBE disparity. 

1. Incentive Credits 

Incentive credits should be incorporated in the evaluation process for the award of 
professional services prime contracts. A disparity was found for African American, 
Native American, and Women Business Enterprise professional services prime 
contractors on contracts under $500,000. Disparity was found for Asian American and 
Native American professional services prime contractors at the informal contract level. 

2. Bid Discounts 

Bid discounts could be incorporated into the evaluation process for the award of prime 
contracts when low bid is a criterion. A ten percent bid discount should be given to the 
underutilized groups and applied in determining the lowest bidder. 

3. Small Contracts Rotation Program 

A Small Contracts Rotation Program could be established for prime contracts valued at 
less than $25,000. Contracts under $25,000 can be awarded without the Commissioners 
Court's approval. A rotational program for prime contracts would limit competition to 
businesses for whom a statistically significant disparity was found. This Program would 
allow small businesses and M/WBEs to build capacity for their businesses as prime 
contractors. 

4. Weighted M/WBE Goals 

To increase the participation of M/WBEs on the County's contracts, weighted M/WBE 
goals should be considered for evaluating Requests for Proposal and Requests for Bid. 
The weighted goals would be limited to African American and Hispanic American 
construction prime contractors for contracts under $500,000; African American and 
Women construction prime contractors at the informal contract level; African American, 
Native American, and Women professional services prime contractors on contracts under 
$500,000; Asian American and Native American professional services prime contractors 
at the informal contract level; African American, Hispanic American, and Women goods 
and other services prime contractors for contracts under $500,000 and informal contracts. 
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1. Set M/WBE Subcontracting Goals 

A disparity was found for Hispanic American subcontractors in the construction industry 
and African American . subcontractors in the professional services industry. The 
subcontracting targeted goals should reflect the availability of African Americans and 
Hispanic Americans. The goals should apply to all contracts regardless of the estimated 
prime contract amount. 

2. Quantify Good Faith Effort Criteria 

The County suspended the good faith effort requirements of its .SMWBE Program 
pending the results of the Study. Giv~n the fact that the Study findings document a 
significant disparity for two ethnic groups, the good faith requirements should be 
reinstated as a waiver provision if MBE targeted goals are set. 

For example, a prime contractor would earn five points for advertising at least twice in 
the general circulation media, minority focused media, or trade-related publications, ten 
days prior to submission. 

Good Faith Effort provisions should also be used to monitor prime contractors' efforts to 
utilize available SMWBEs that the Study found were not used at the level of their 
availability. The good faith effort provisions are discussed in the Race and Gender
Neutral Recommendations section. 

Table 9 summarizes the race and gender-conscious remedies for prime contracts and 
subcontracts. 

Table 9: Race and Gender-Conscious Remedies 

l<M 1': ,\Nil Cl, 'iDI H-( (f\,"i( IOI" l~I' \ILl>II S 

l'RI \II: COl\'I RH I OR 

~11111]'.[~illii~mt~~~t~ 
Professional 
Services 

Construction 

Incentive Credits 
African American Female 
Asian American Male/Female 
Native American Male/Female 
Caucasian Female 

Bid Discounts 
African American Male 
Hisoanic American Male 
Caucasian Female 
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Under $500.000 
Under $25.000 
Under $500,000 
Under $500.000 

$10,000 or Greater 
$10,000 or Greater 
$10,000 or Greater 
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Goods and Other 
Services 

Construction 

Professional 
Services 

Goods and Other 
Services 

Construction 

Professional 
Services 

Goods and Other 
Services 

Construction 
Professional 
Services 

I{,\( F \i\ I)<, I \ 1H H-( ONS( IOl S IU,1\11< DIES 

African American Male/Female 
His anic American Male/Female 
Caucasian Female 

Small Contracts Rotation Pro ram 
African American Male 
His ic American Male 
Caucasian Female 
African American Female 
Asian American Male/Female 
Native American Male/Female 
Caucasian Female 
African American Male/Female 
His anic American Male/Female 
Caucasian Female 

Wei hted M/WBE Goals 
African American Male 
His icAmerican Male 
Caucasian Female 
African American Female 
Asian American Male/Female 
Native American Male/Female 
Caucasian Female 
African American Male/Female 

Male/Female 

M/WBE Subcontractin Goals 
His anic American Male/Female 

African American Male/Female 
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Under $500,000 
Under $500 000 
Under $500 000 

Under $25 000 
Under $25,000 
Under $25,000 
Under $25,000 
Under $25 000 
Under $25 000 
Under $25,000 
Under $25,000 
Under $25 000 
Under $25 000 

Under $25,000 
Under $25,000 
Under $25,000 
Under $500 000 
Under $25 000 
Under $500 000 
Under $500 000 
Under $500,000 
Under $500 000 
Under $500 000 
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IX. RAO• ANO 0/DIOIOll•N•UTRAL 
RIIOOMMl/6NOATIONIII 

The race and gender-neutral recommendations apply to all of the County's prime 
contracts in all three industries. 

1. Expand Unbundling Policy 

The County unbundles large contracts into smaller ones to provide additional 
opportunities for SMWBEs. While the County has implemented measures to unbundle 
its contracts, 13 of its 2,240 vendors received $145,278,287 or 50 percent of the prime 
contract dollars. There is a more diverse pool of ready, willing and able finns to compete 
on smaller, unbundled projects. Large construction, landscaping, fencing, and traffic 
control projects could be let to a more diverse group of contractors. 

2. Adopt the Initiatives in the County's SMWBE Fiscal ¥ ear 2010-2012 
Strategic Plan 

On August 24, 2009, the SMWBE Program Office adopted the SMWBE Program Fiscal 
Year 2010-2012 Strategic Plan (FY 2010-2012 Strategic Plan). This Plan was to provide 
economic development for SMWBEs. The County should implement the Plan initiatives 
which include: 

• Revise the 2004 SMWBE Policy 8.0 SECTION 8 regarding informal contracts to 
document SMWBE availability of commodities, equipment, maintenance, 
construction, services, professional services, and personal services from $25,000 
and under to $50,000 and under 

• Revise the 2004 SMWBE Policy 8.0 SECTION 9 regarding formal contracts to 
document SMWBE availability of commodities, equipment, maintenance, 
construction, services, professional services, and personal services from $25,000 
and over to $50,000 and over 

• Increase vendor participation on BidNet via aggressive outreach and 
strengthening relationships with partner agencies and organizations 

• Establish a Procurement Guideline manual profiling the Annual Small, Minority, 
Women and Veterans Business Owners Conference entitled, "How to Get in the 
Game & Stay in the Game." The County should expand its partnerships with 
other local, state, federal, and private sector contracting entities to promote the 
conference. The conference attendees should be monitored and tracked to 
determine their success as well as evaluate the value received by the conference 
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exhibitors and sponsors. The County could maintain communication with the 
attendees via a link on its website with a Frequently Asked Page responding to 
inquiries, updates regarding SMWBE Program changes affecting prospective 
bidders, and upcoming contracting opportunities with the County. 

• Implement the Technology Program which will be comprised of information 
technology professionals dedicated to the implementation and advancement of 
technology solutions that will improve service capabilities and business 
operations of SMWBEs. 

3. Expand the SMWBE Program Certification Designations 

The County should expand its SMWBE program by recognizing businesses certified as 
an African American Business Enterprise (AABE), Asian American Business Enterprise 
(ABE), Disabled Individual Business Enterprise (DIBE), Emerging Small Business 
Enterprise (ESBE), Hispanic American Business Enterprise (HABE), Native American 
Business Enterprise (NABB), or Veteran Business Enterprise (VBE) through the South 
Central Texas Regional Certification Agency's (SCTRCA's) new certification 
designations. The SCTRCA is responsible for the certification process for these entities 
to ensure that only bona fide firms participate in the program. 

4. Establish a Business Enterprise Center 

The County desires to support business creation and employment in its market area by 
providing value-added resources and services to SMWBEs. The Business Enterprise 
Center would provide business consulting, educational seminars, network access, and 
funding access seminars. 

The Business Enterprise Center should include training and conference room rentals, web 
services such as internet training, business development programs, and a procurement 
technology kiosk. Information on certification requirements for SMWBE, Disadvantaged 
Business Enterprise (DBE), and Historically Underutilized Business (HUB) designations 
will also be included in the services offered at the Business Enterprise Center. ACCION 
Texas and the Small Business Administration could have satellite offices to provide start
up·loans and financing for SMWBEs. 

5. Review Cooperative Agreements 

The County should review its cooperative agreements for opportunities to increase the 
participation of SMWBEs. Standard written procedures setting forth the criteria to be 
used to identify contracting opportunities for SMWBEs should be implemented by the 
County. 
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6. Establish a Direct Purchase Program for Construction Contracts 

A Direct Purchase Program would reduce the amount of a construction bid subject to a 
bond. On procurements where the County is statutorily allowed to purchase material 
supplies directly from vendors, the prime contractor would bid the material and supplies 
and itemize the cost in their bid, and the County would purchase them directly from the 
vendor. The cost of material and supplies would be subtracted from the bid for the 
purpose of establishing the required bond, thereby reducing the amount of the 
contractor's bond that would be obligated for the job. 

7. Joint Ventures 

The County should encourage joint ventures between SMWBEs to create more 
contracting opportunities at the prime contract level. Joint ventures can benefit 
SMWBEs by reducing costs, consolidating risks, and obtaining experience working as a 
prime contractor. 

8. Virtual Plan Room 

The County should consider purchasing software that would allow bidders to obtain 
digitized plans and specifications on the County's website. Such software could reduce 
the need to designate or pay for a space for a plan room and reduce the reproduction cost 
for contractors. 

9. Remove Brand Name Requirements in Solicitations 

The County should refrain from specifying brand names in their solicitations in order to 
avoid restricting competition because the named brands may not be available to 
SMWBEs or offered at a competitive price. 

10. Revise Bonding Requirements 

Bonding requirements can be a significant disincentive to bidders and a barrier to 
SMWBE bidders. Surety premiums are an in~ect cost to the County which the prime 
contractors and subcontractors pass through in their bids. Therefore, the County should 
consider implementing a Surety Assistance Program for small contracts. 

11. Develop an Expedited Payment Program 

Expedited payments should be implemented to remove the major barrier to small 
businesses-late payments from prime contractors. Payments to prime contractors would 
be made within 15 days of the County receiving an undisputed invoice, and prime 
contractors would be required to pay their subcontractors within five days of receipt of 
their invoice payment. The County should also adopt and implement written measures 
which encourage prime contractors to quickly resolve disputed invoices between a 
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subcontractor and the prime contractor. 

12. Publish Informal Contracts 

Informal contract opportunities should be posted on the County's website, and small 
businesses should be requested to express their interest in performing the small contracts. 
E-mail notices of contracting opportunities should also be targeted to certified businesses 
providing the goods or services being solicited. 

13. Reinstate Good Faith Effort Requirements 

The County suspended its good faith effort requirements pending the results of the Study. 
Good Faith Effort provisions should be used to monitor prime contractors' efforts to 
utilize the available SMWBEs that the Study found were not used at the level of their 
availability. The study findings document that seven ethnic and gender groups in the 
construction industry and seven groups in the professional services industry were not 
utilized at the level of their availability. The good faith effort requirements should be 
concise and detailed to ensure that prime contractors make a bona fide attempt at meeting 
the County's commitment to increase the participation of SMWBEs on its contracts. 
Documentation of a good faith effort could include the following: 

• Attendance at the pre-bid conference 

• Copies of written notification sent to all SMWBEs that perfonn the type of work 
to be subcontracted in sufficient time to allow the SMWBEs to participate 
effectively 

• Advisement to SMWBEs of the specific work the prime contractor intends to 
subcontract, that their interest in the project is being solicited, and how to timely 
obtain information for the review and inspection of the plans, specifications, and· 
requirements of the bid 

• A written statement of economically feasible portions of work selected to be 
performed by SMWBEs including, where appropriate, segmenting or combining 
elements of work into economically feasible units 

• A concise statement of the efforts made to negotiate with SMWBEs, including the 
name, address, and telephone number of the SMWBE that was contacted; the date 
the negotiations took place; anci a description of the information provided to the 
SMWBE regarding the plans, specifications, and requirements for the portions of 
the work to be performed. 

There should be penalties for the prime contractors that fail to comply with the good faith 
effort requirements. 
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14. Conduct an SMWBE Outreach Campaign 

There should be a comprehensive outreach campaign to promote the enhancements from 
the Study. The Communication and Marketing Program set forth in the County's FY 
2010-2012 Strategic Plan should be implemented, including the following initiatives: 

• Work with the County Public Information Officer and court offices to disseminate 
press releases and public service announcements to inf~rm the media and 
community regarding the SMWBE Program 

• Allow the SMWBE Program Office to pursue quarterly interviews with local 
radio and television stations and partner with local business organizations to 
discuss opportunities for collaboration that will benefit SMWBEs 

• Make available printed and online information on the SMWBE Program 

• Draft a business development brochure and manual 
• Provide E-notifications for programs and events 

• Provide E-flyers with hotlinks to SMWBE Program on the County's website 

• Promote cross marketing strategies with other entities 

• Develop a quarterly newsletter 

15. Pay Mobilization to Subcontractors 

When a mobilization payment is made to a prime contractor, the subcontractor should be 
paid its appropriate share of the mobilization payment when directed to mobilize and 
prior to commencing work. Subcontractors should receive mobilization payments 
because project start-up costs can also be difficult for a subcontractor who often has 
limited access to credit. 

1. Publish SMWBE Util~tion Reports 

The County should publish quarterly utilization reports. Utilization reports should present 
payment and award data organized by industry, department, ethnicity, gender, and 
certification status to measure the effectiveness of the SMWBE Program. Change orders 
and substitutions should be identified in the reports, and any modifications to the listed 
subcontractors or the subcontract award amount should be tracked. 
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2. SMWBE Substitution Requirements 

The County should require prime contractors to provide written justification whenever 
the prime contractor, in performing the contract, does not enter into a subcontract with a 
listed subcontractor, or substitutes another subcontractor for one already identified in the 
prime contractor's bidding documents. 

3. Payment Verification Program 

A web-based payment verification program should be instituted. All prime contractor 
payments would be posted on the County's website on a weekly basis to inform 
subcontractors when the prime contractor payment was issued. The posting should be 
scheduled for the same day and time each weekday to simplify the time required for 
subcontractors to track their prime contractor's payment. 

4. Verify SMWBE Subcontractor Payments 

The County's payment verification system should ensure SMWBE subcontractors are 
paid after the completion of their work. Prime contractors should be discouraged from 
holding the subcontractor's final payment until after the project has been approved by the 
County. 

5. Provide Debriefing Process in Procurement Solicitations 

Debriefing sessions for unsuccessful bidders should be timely held by the project 
manager or the appropriate County department. The process utilized to debrief 
unsuccessful bidders should be described in the County's bid and proposal solicitations. 

X. ADAflNl•TIIATIVII 11.aDA'IA'IIDIDATIOlt/8 

The County's website was evaluated with the goal of improving its functionality, 
informational content, and aesthetic for businesses wishing to contract with the County. 
The following enhancements are offered to improve acces_sibility to businesses seeking 
information and contracting opportunities on County projects. 

1. Improve Website Structure by Reorganizing Links and Creating a 
Contracting Portal for Business Users 

The County should reorganize the links on its main homepage in order to facilitate 
improved access to needed information within the first 30 seconds of being on the site. 
Reorganization of the site eliminates the need to read through cumbersome links. The 
County's main homepage includes over 70 hyperlinks directing users to different web 
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pages, which makes the web browsing experience less appealing and more time 
consuming. 

2. Provide Detailed Contact Information for Purchasing Agents 

The County's Purchasing Department webpage lists one purchasing agent and the 
department's general ·contact information on the top left colwnn, which is easily viewed 
by the user. Complete contact information for the Procurement Department and SMWBE 
Program, including purchasing agents and business/diversity compliance officers, should 
also be listed. 

3. Offer Links to Ethnic/Trade Associations Assisting SMWBE Contractors 

The County's website should offer links to its partners that offer SMWBE supportive 
services. Membership organi7.ations and their services should be listed. There should also 
be links for ethnic/trade organizations and governmental agency publications for small 
businesses and minority contractors. 

4. Make Compliance Reports Available 

The County should post compliance reports on a regular schedule to document its 
business diversity mission. Making such information· public on a regular schedule to 
businesses not only ensures the integrity of the County's SMWBE Program but allows 
businesses in the County's market area to readily review the results and effects of the 
Program. 

S. Consider the Needs of Visitors with Disabilities 

While the web is still a largely visual medium, it is important to take into consideration 
those who cannot access it in the usual way. A well-designed site will often be an 
accessible site. Shorter, more direct text would also improve the experience of visually
impaired users employing screen readers. 

6. Update the County's Logo 

The County logo on every web page should be made clickable. It is a general web design 
practice to insert a hotspot on a business/organization's logo and link it to the homepage 
so that users can easily navigate back to a home page without having to search the 
hyperlink "Home" while they are browsing through the web pages. 

7. Maintain Navigation to the County's Purchasing Department Website 

Any domain outside of Bexar County should be loaded in a new window or new tab. 
Currently, the link to "Bids/Proposals," which directs the user to "Texas Bid System" 
hosted on govbids.com is loaded on the parent window of the Purchasing Department 
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webpage. The link should open a new window or tab to prevent the user to experience 
loss of navigation from the County's page. 

8. Provide the Website in Different Languages 

It is recommended to provide the County's website in optional languages that are widely 
used in the County's market area in order to facilitate access for business owners with 
limited English language skills who are seeking to do business with the County. 

9. Provide Downloadable SMWBE Directory 

The County's SMWBE directory should be made available in a downloadable format to 
allow users to download it and save. it for future reference. In addition, the date of when 
the directory was last updated should be provided in order for users to determine if there 
were any new updates since they last accessed the directory. 

10. Develop a Mobile-Optimized Website 

With the current popularity of small handheld devices, it is recommended that a mobile
optimized County website be implemented for a faster and more efficient experience for 
hanclheld device users. Although smartphones, such as the iPhone and Google Android 
devices, can display full web pages, having features with essential information that can 
be found in a few seconds can make the mobile web-browsing experience more user
friendly. 

11. Set Up a Twitter Feed or Blog 

The County's website should incorporate a Twitter feed or blog and place it on the 
County's main homepage, as well as the Procurement Department and SMWBE Program 
webpages. A Twitter feed and blog can be an informative tool providing hints and tips for 
responding to County solicitations. The objective is to have rotating, pertinent 
information for the site's target user. 

1. Compliance, Monitoring, and Reporting 

Currently, the County utilizes a monitoring and tracking system that tracks its subcontract 
and bidder data. However, the County set forth compliance, monitoring, and reporting 
initiatives in its FY 2010-2012 Strategic Plan that need to be implemented. Specifically, 
the initiatives include: 

• Develop a set of regularly produced reports from the Advantage Financial 
System/Contract and Diversity Management System to track the utilization of 
SMWBEs 
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• SMWBE Program staff should collaborate with the Purchasing Department to 
develop a standardized method, timeline, and strategy to track bidder and award 
data in a field format that allows for automated extraction 

• Perform automated updates regarding certified SMWBE vendor data in the 
Advantage Financial System from the Contract and Diversity Management 
System database on a quarterly basis 

2. Develop Department-Wide SMWBE Manager and Staff Training 

A department-wide SMWBE training manual should be developed. This manual would 
provide background on the SMWBE Program, any state or federal regulations which 
govern the program, and the County's SMWBE policy and objectives and discuss 
standard methods employed by the County to increase SMWBE participation and 
administer the Program in accordance with the County, State, and federal regulations. 
Managers and departmental staff would be responsible for attending annual training 
seminars to ensure they are abreast of current changes in the law to the County's 
SMWBE Program. 
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EXECUT/V6 SUMMARY 

The purpose of the Disparity Study was to detennine whether or not a statistically 
significant disparity existed in the award of contracts to ready, willing, and able Minority 
and Women Business Enterprises (M/WBEs) by the City of Fort Wayne (City). Under a 
fair and equitable system of awarding contracts, the proportion of contract dollars 
awarded to Minority and Women Business Enterprises (M/WBEs) should be relatively 
close to the corresponding proportion of available M/WBEs1 in the relevant market area. 
If the available M/WBE prime contractors are underutilized, a statistical test is conducted 
to calculate the probability of-observing the empirical disparity ratio or any event which 
is less probable. City of Richmond v. J.A. Croson Co.2 (Croson) states that an inference of 
discrimination can be made prima facie if the disparity is statistically significant. This 
analysis was applied to M/WBEs within the four industries studied. 

The Study is performed in two phases. Phase I of the Study will analyze the statistical 
significance of any underutilization of willing and able MIWBEs by the City or its prime 
contractors. Any race or gender groups that are determined to be underutilized at a 
statistically significant level will be further evaluated in Phase II. 

1. Phase I 

The Disparity Study findings for Phase I are presented in six chapters. The contents of 
each chapter are briefly described below: 

Chapter 1: Legal Analysis presents the case law applicable to business 
affirmative action programs and the methodology based on those cases required 
for the Study. 

1 "Availability'' is defined as the number of ready, willing, and able finns. The methodology for determining willing and able finns 
ia detailed in Chapter 4. 

2 Cityo/Richmondv. J.A. Cl'O.!'on Co., 488 U.S. 469(1989), 
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Chapter 2: Contracting and Procurement Policies Analysis presents the City's 
contracting and procurement practices. 

Chapter 3: Prime Contractor. Utlllzation Analysis presents the distribution of 
prime contracts by industry, ethnicity, and gender. 

Chapter 4: Subcontractor Utilization Analysis presents the distribution of 
subcontracts by industry; ethnicity, and gender. 

Chapter 5: Market Area Analysis presents the legal basis for geographical market 
area determination and defines the City's market area. 

Chapter 6: Prime Contractor and Subcontractor A11ailability Analysis presents 
the distribution of available businesses in the City's market area. 

Chapter 7: Disparity Ratio Findings presents the contractor utilization as 
compared to contractor availability by industry and M/WBE status. This analysis 
determined the difference between each ethnic and gender group's expected 
number of contract dollars and the actual number of contract dollars. 

2. Phase II 

Phase II of the Study will determine the reasons for underutilization. This research will 
consist of an analysis of statistically significant disparity of the underutilized groups and 
anecdotal interviews with businesses, interviews with community leaders, and 
professional organizations representatives, and a regression analysis. 

C. Study Team 

Mason Tillman Associates, Ltd., a public policy consulting firm based in Oakland, 
California, was selected to perform the Disparity Study. Mason Tillman subcontracted 
with two local businesses, Briljent and I.T. Business Corporation, to assist with contract 
data collection and outreach. 

Mr. Steve Gillette, Director of Purchasing, was the manager of the Study. Mr. Gillette 
made it possible for Mason Tillman to receive the City of Fort Wayne's contract data that 
was needed to perform the Study. Through Mr. Gillette's management, Mason Tillman 
was able to secure the cooperation from the City of Fort Wayne's staff. 

D. lndualrl•• 111111 Bludy /lerlod 

The Disparity Study reviewed the prime contracts and subcontracts awarded during the 
study period of January 1, 2010 to December 31, 2012. The contracts examined at the 
prime level were in the following industries: construction, architecture and engineering, 

M/ISOn 1Yllman Anoclatu, Ltd, October 2013 
PhllBe I-The City of Fort Wayne, Indiana Avallabllity Study Report 

Bxecltdve Summary 
2 



professional services, and goods and other services. At the subcontract level, construction, 
architecture and engineering, and professional services were analyzed. 

The analysis of disparity was disaggregated into eight business groups. The eight groups 
are listed irt Table 01. 

Table 01: Business Groups 

I llrnicit~ and ( ,l·11clcr < alcgon l)l'fi11itio11 

African American Businesses Businesses owned by male and female 
African Americans 

Asian American Businesses Businesses owned by male and female 
Asian-Pacific and Subcontinent Asian 
Americans 

Hispanic American Businesses Businesses owned by male and female 
Hispanic Americans 

Native American Businesses Businesses owned by male and female 
Native Americans 

Minority Business Enterprises Businesses owned by African American, 
Asian American, Hispanic American, and 
Native American males and females 

Women Business Enterprises Businesses owned by Caucasian females 

Minority and Women Business Businesses owned by minority males, 
Enterprises minority females, and Caucasian females 

Non-Minority Male Business . Businesses owned by Caucasian males, and 
Enterprises businesses that could not be identified as 

minority or female-owned 

A P,Jmi, Contract OIIIII 

The prime contractor records are contract and payment data extracted from the City's 
financial system for contracts and utilities. The payments were issued during the study 
period, and were grouped by unique direct pay or voucher numbers to create unique 
transactions. In this Study, all unique transactions are referred to as contracts. 
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Mason Tillman worked closely with the City to classify the contracts into one of the four 
industries. Cooperative agreements and contracts with non-profits, government agencies, 
and utilities were excluded from the Study. After the industry classifications were 
approved by the City, the ethnicity and gender of each prime contractor was verified. 

Mason Tillman conducted extensive research to reconstruct the ethnicity and gender for 
each contract by cross-referencing the prime contractor names with certification lists, 
chambers of commerce lists, and trade organization membership directories. Websites 
were also reviewed for ethnicity and gender of the business owner. Prime contractors for 
which ethnicity and gender could not be verified through published sources were 
surveyed. Once the contract records were cleaned and the ethnicity and gender verified, 
the utilization analysis was performed. 

a. Suboont,aotor Data 

Construction, architecture and engineering, and professional services subcontracts issued 
by the City's prime contractors were reconstructed. The subcontract data were compiled 
by the City in conjunction with Mason Tillman. Project files were examined by City staff 
for awards, payments, and related documents identifying subcontractors, subconsultants, 
suppliers, and truckers. 

Prime contractors were also surveyed by Mason Tillman to secure their award and 
payment data to subcontractors, subconsultants, suppliers and truckers on contracts 
valued at more than $100,000. All identified subcontractors, subconsultants, suppliers, 
and truckers were surveyed to verify their payments. Data on ethnicity and gender were 
compiled from certification lists, membership lists of ethnic and gender organizations, 
Internet research, and telephone surveys. 

H. t:ont,aot Thresholtla 

Contracts within each of the four industries were analyzed at three dollar levels. One 
category included all contracts regardless of amount. A second category included all 
contracts under $500,000. The third category included informal contracts. The informal 
contract threshold was $75,000 and under for construction, $75,000 and under for 
professional services, and $100,000 and under for goods and other services. The informal 
contract threshold was set forth in the City's procurement manual. There is no informal 
threshold for architecture and engineering. 
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II. NOTABLE RNDINOS 

A. Pr/11111 Oonlraolor Ullllzallon Anlllyal• 

The City issued 24,733 contracts during the January l, 2010 to December 31, 2012 study 
period. The 24,733 contracts included 1,686 for construction, 582 for architecture and 
engineering, 2,435 for professional services, and 20,030 for goods and other services. 

The payments made by the City during the study period totaled $336,971,795 for all 
24,733 contracts. Payments included $146,496,378 for construction, $32,103,924 for 
architecture and engineering, $26,535,833 for professional services, and $131,835,660 
for goods and other services. 

1. Highly Used Prime Contractors 

The City's 24,733 construction, architecture and engineering, professional services, and 
goods and other services prime contracts were received by 2,132 unique vendors. 
Seventy-four of the 2,132 vendors received $238,790,634 or 71 percent of the total prime 
contract dollars. These numbers illustrate that a small group of prime contractors received 
the majority of dollars the City spent. 

An ethnic and gender profile of the 28 most highly used prime contractors was also 
produced. The 28 most highly used prime contractors represent 50 percent of dollars 
spent. The 28 most highly used prime contractor expenditures went to Non-Minority 
Male, Asian American, and Native American businesses. The majority of the highly used 
construction prime contractor expenditures went to Non-Minority Male businesses. The 
individual contracts received by these 28 businesses ranged from $1.05 to $20,670,305. 

2. All Prime Contracts by Industry 

• Construction Prime Contractor Utilization: All Contracts 

Minority Business Enterprises received 3.06 percent of the construction prime contract 
dollars; Women Business Enterprises received 1.78 percent; and Non-Minority Male 
Business Enterprises received 95.17 percent. 

• Architecture and Engineering Prime Contractor Utilization: All Contracts 

Minority Business Enterprises received 15.88 percent of the architecture and engineering 
prime contract dollars; Women Business Enterprises received less than 0.01 percent; and 
Non-Minority Male Business Enterprises received 84.11 percent. 
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• Professional Services Prime Contractor Utilization: All Contracts 

Minority Business Enterprises received 0.51 percent of the professional services prime 
contract dollars; Women Business Enterprises received 1.9 percent; and Non-Minority 
Male Business Enterprises received 97 .59 percent. 

• Goods and Other Services Prime Contractor Utili2.ation: All Contracts 

Minority Business Enterprises received 0.25 percent of the goods and other services 
prime contract dollars; Women Business Enterprises received 1.86 percent; and Non
Minority Male Business Enterprises received 97.9 percent. 

3. Prime Contracts Under $500,000, by Industry 

• Construction Prime Contractor Utilization: Contracts under $500,000 

Minority Business Enterprises received 2.87 percent of the prime contract dollars; 
Women Business Enterprises received 3.23 percent; and Non-Minority Male Business 
Enterprises received 93.9 percent. 

• Architecture and Engineering Prime Contractor Utilization: Contracts under 
$500,000 

Minority Business Enterprises received 19.73 percent of the prime contract. dollars; 
Women Business Enterprises received 0.01 percent; and Non-Minority Male Business 
Enterprises received 80.26 percent. 

• Professional Services Prime Contractor Utilization: Contracts under $500,000 

Minority Business Enterprises received 0.74 percent of the professional services prime 
contract dollars; Women Business Enterprises received 2.76 percent; and Non-Minority 
Male Business Enterprises received 96.5 percent. 

• Goods and Other Services Prime Contractor Utilization: Contracts under 
$500,000 

Minority Business Enterprises received 0.38 percent of the goods and other services 
prime contract dollars; Women Business Enterprises received 2.87 percent; and Non
Minority Male Business Enterprises received 96. 7 5 percent. 
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4. Informal Contracts by Industry 

• Construction Prime Contractor Utilization: Contracts $75,000 and under 

Minority Business Enterprises received 3.05 percent of the construction prime contract 
dollars; Women Business Enterprises received 2.33 percent; and Non-Minority Male 
Business Enterprises received 94.62 percent. 

• Professional Services Prime Contractor Utilization: Contracts $75,000 and under 

Minority Business Enterprises received 0.98 percent of the professional services prime 
contract dollars; Women Business Enterprises received 2.83 percent; and Non-Minority 
Male Business Enterprises received 96.19 percent. 

• Goods and Other Services Prime Contractor Utilization: Contracts $100,000 and 
under 

Minority Business Enterprises received 0.67 percent of the goods and other services 
prime contract dollars; Women Business Enterprises received 4.06 percent; and Non
Minority Male Business Enterprises received 95.27 percent. 

B. Suboonlrllolor 1111/lzallon Anll/y8/• 

A total of 625 subcontracts were analyzed, which included 536 construction subcontracts, 
81 subcontracts for architecture and engineering, and eight for professional services for 
the January 1, 2010 to December 31, 2012 study period. 

There were $35,589,064 total subcontract dollars expended during the January 1, 2010 to 
December 31, 2012 study period. These included $32,051,703 for construction 
subcontracts, $2,502,728 for architecture and engineering subcontracts, and $1,034,632 
for professional services subcontracts. 

1. All Subcontracts by Industry 

• Construction Subcontracts 

Minority Business Enterprises received 1.36 percent of the construction subcontract 
dollars; Women Business Enterprises received 17.17 percent; and Non-Minority Male 
Business Enterprises received 81.47 percent. 

• Architedure and Engineering Subcontracts 

Minority Business Enterprises received 5.81 percent of the architecture and engineering 
subcontract dollars; Women Business Enterprises received 5.22 percent; and Non
Minority Male Business Enterprises received 88.98 percent. 
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• Professional Services Subcontracts 

Minority Business Enterprises received none of the professional services subcontract 
dollars; Women Business Enterprises received 0.02 percent; and Non-Minority Male 
Business Enterprises received 99.98 percent. 

C. Mallc•t ANNI Ana/pl• 

The City awarded 24,733 construction, architecture and engineering, professional 
services, and other goods and services contracts valued at $131,835,659.97 during the 
study period. The City awarded 62.55 percent of these contracts and 47.83 percent of 
these dollars to businesses located in the City of Fort Wayne. Given the City's 
jurisdiction, the Study's market area is detennined to be the geographical boundaries of 
the City of Fort Wayne. 

D. Ar,a//ab/1/ty Ana/yd• 

1. Contract Size Analysis 

The City's construction, architecture and engineering, professional services, and goods 
and other services contracts were analyzed to determine the size of awarded contracts in 
order to gauge the capacity required to perform on the City's contracts. 

For the size analysis, the City's contracts were grouped into eight dollar ranges.3 Each 
industry was analyzed to determine the number and percentage of contracts that fell 
within the eight size categories. The size distribution of contracts awarded to Non
Minority Males was then compared to the size distribution of contracts awarded to 
Caucasian Females, Minority Females, and Minority Males. 

• All Industries Contracts by Size 

Contracts valued at less than $25,000 were 94.15 percent. Those less than $50,000 were 
96.44 percent. Those less than $100,000 were 98.23 percent and those less than $500,000 
were 99 .56 percent. 

• Construction Contracts by Size 

Contracts valued at less than $25,000 were 76.28 percent. Those less than $50,000 were 
83.57 percent. Those less than $100,000 were 91.34 percent and those less than $500,000 
were 96.86 percent. 

1 The eight dollar ranges are $1 to $24,999; $25,000 to $49,999; $50,000 to $99,999; $100,000 to $249,999; $250,000 to $499,999; 
$500,000 to $999,999; $1,000,000 to $2,999,999; and $3,000,000 and greater. 
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• Architecture and Engineering Contracts by Size 

Contracts valued at less than $25,000 were 66.84 percent. Those less than $50,000 were 
78.18 percent. Those less than $100,000 were 88.14 percent and those less than $500,000 
were 97.59 percent. 

• Professional Services Contracts by Size 

Contracts valued at less than $25,000 were 91.38 percent. Those less than $50,000 were 
96.47 percent. Those less than $100,000 were 99.14 percent and those less than $500,000 
were 99.67 percent. 

• Goods and Other Services Contracts by Size 

Contracts valued at less than $25,000 were 96.79 percent. Those less than $50,000 were 
98.05 percent. Those less than $100,000 were 98.99 percent and those less than $500,000 
were 99.83 percent. 

•· •.-r11y Ratio Ana/yllla 

Under a fair and equitable system of awarding contracts, the proportion of contract 
dollars awarded to M/WBEs should be relatively close to the corresponding portion of 
available WWBEs in the relevant market area. The Phase I Final Report is the 
preliminary step in determining if available Minority and Woman Business Enterprises 
were underutilized at a statistically significant level during the two-year study period. 

The first step undertaken in Phase I calculated the number of contract dollars that each 
ethnic and gender group was expected to receive based on the group's availability in the 
market area. This step shall be referred to as the expected dollar amount. The next step 
was to compute the utilization of each ethnic and gender group by industry. This step 
shall be referred to as the actual dollar amount. The difference between each ethnic and 
gender group's expected number of contract dollars and the actual number of contract 
dollars received by the group is the disparity ratio. Thus, the disparity ratio is computed 
by dividing the actual contract amount by the expected contract amount. 

Utilization 
Disparity Ratio= A 'lab'l' vai i ity 

When the disparity ratio is less than one, which is parity, a test of statistical significance 
is conducted to determine if the observed disparity is due to chance. If the disparity is 
determined to be statistically significant, the courts have determined that an inference of 
discrimination can be made prima facie. The test of statistical significance will be 
calculated for prime and subcontracts in Phase I will be made in Phase II. 
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1. Prime Contractor Disparity Findings 

The analysis of prime contracts awarded during the study period documented an 
underutilization of available Minority and Woman Business Enterprises. The disparity 
ratio was less than one. The disparity ratios calculated for prime contracts by industry is 
depicted in the tables below. 

Table 02 depicts the disparity ratio for the construction prime contracts. The analysis 
reveals a disparity ratio of less than 1.0 for African Americans, Asian Americans, 
Hispanic Americans, and Caucasian Females. 

Table 02: Construction Prime Contract Disparity Ratios 

Asian Americans 0.00% 0.50% 0.00 

HI anlc Americans 0.00% 1.49% $2186,513 2186458 0.00 

Native Americans 2.30% 1.00% $1,457 675 $1,907 163 2.31 

Caucasian Females 1.78% · 6.47% $9474890 -$6,870,544 0.27 

Non-Mlnorl Males 95.17% 87.06% $127 546,598 $11866841 1.09 

TOTAL 100.00% 100.00% $146498 378 

Table 03 depicts the disparity ratio for architectural and engineering prime contracts. The 
analysis reveals a disparity ratio of less than 1.0 for African Americans and Caucasian 
Females. There were no available Hispanic American and Native American architecture 
and engineering businesses in the City of Ft. Wayne (City). The few utilized Hispanic 
American and Native American businesses were located outside of the City. 

Table 03: Architecture and Engineering Prime Contract Disparity Ratios 

Actu<il I Ex pc ct eel I [Joll,11 s I_O'st I Ell1111C ,ty I Ut1 l1z1t1c1n I /1..v,1111IJ1l1ty D1sp R,1t1u 
Doll~is Uu1ln1 s 

African Americans $149,584 0.47% 4.11% $1 319,339 -$1169756 0.11 

Asian Americans $4 821 060 15.02% 5.48% $1,759,119 $3 061 941 2.74 

Hlsoanlc Americans $77128 0.24% 0.00% $0 $77126 -
NaUve Americans $50928 0.16% 0.00% $0 $50 928 --
Caucasian Females $1200 0.00% 8.22% $2638679 -$2637479 0.00 

Non-Mlnorilv Males $27004027 84.11% 82.19% $26 386 787 $617240 1.02 

TOTAL $32103924 100.00% 100.00% $32103924 
(---) denotes there are no available firms In the market area. 

Table 04 depicts the disparity ratio for professional services prime contracts. The analysis 
reveals a disparity ratio of less than 1.0 for each ethnic group and Caucasian females. 
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Table 04: Professional Services Prime Contract Disparity Ratios 

Actt1,1I I 
lxpcctcd I Llnllc1rs I o•,t : 

Et/1111, 1ty Ut1IIL,ll1011 Av,11lail1l1ly Dhp r~.1111) 
I 

DolldlS 
I DolLirs 

African Americans $118.384 0.45% 3.05% $808198 -$689 814 0.15 
Asian Americans $0 0,00% 0.51% $134,700 -$134 700 0.00 
Hisoanlc Americans $15855 0.06% 1.02% $269,399 -$253 545 0.06 
Native Americans $0 0.00% 0.51% $134,700 -$134 700 0.00 
Caucasian Females $504,068 1.90% 15.74% $4175689 -$3 671 622 0.12 
Non-Minoritv Males $25897526 97.59% 79.19% $21 013147 $4,884,379 1.23 
TOTAL $26535833 100.00% 100.00% $26 535 833 

Table 05 depicts the disparity ratio for goods and services prime contracts. The table 
reveals a disparity ratio of less than 1.0 for each ethnic group and Caucasian females. 

Table OS: Goods and Services Prime Contract Disparity Ratios 

F.tl1111c1ty 
I 

At tu.ti 
Ut1l1vt1011 I Av,11l«IJ1l1ty 

EX[l!'Clt·d I (1()11.11', I ost ! Disp R,,t10 Doll,lls tlnlla,s 

African Americans $260098 0.20% 1.93% $2 544476 -$2,284 378 0.10 
Asian Americans $0 0.00% 0.36% $477089 -$4TT,089 0.00 
Hisoanic Americans $55463 0.04% 0.84% $1,113,208 -$1.057,745 0.05 
Native Americans $8914 0.01% 0.24% $318 058 -$309145 0.03 
Caucasian Females $2448563 1.86% 7.00% $9.223 725 -$6 775 162 0.27 
Non-Mlnorltv Males $129 062 621 97.90% 89.63% $118 159102 $10 903 519 1.09 
TOTAL $131,835 660 100.00% 100.00% $131 835 660 

2. Subcontractor Disparity Findings 

The disparity ratio analysis for subcontractors was calculated utilizing the same steps 
delineated above. Table 06 depicts the disparity ratio for construction subcontracts. The 
analysis reveals a disparity ratio of less than 1.0 for each ethnic group. 

Table 06: Construction Subcontractor Disparity Ratios 

I 
EtillllLlty 

African Americans 

Asian Americans 

HISDanlc Americans 

Native Americans 

Caucasian Females 

Non-Mlnorltv Males 

TOTAL 

/\c 1u,•I EX(lf'( tNI 
Doll,11s 

Ut1l,Z8t1011 Avu1l,1IJ1i1ty 
lJoll,Hs 

$10,770 0.03% 2,83% $906055 

$57405 0.18% 0,35% $113 257 

$368286 1.15% 1.41% $453028 

$0 0.00% 1.06% $330n1 

$5 502,471 17.17% 8.48% $2 718 168 

$26 112 n1 81A7% 85.87% $27,521 427 

$32051 703 100.00% 100.00% $32 051703 
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-$895 285 

-$55 852 

-$84 741 

-saa0n1 

$2,784 305 

-$1,408,656 

U1s11 R<1t10 

0,01 

0.51 

0.81 

0,00 

2,02 

0,95 
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Table 07 depicts the disparity ratio for architectlU'al and engineering subcontracts. The 
analysis reveals a disparity ratio of less than 1.0 for African Americans, Asian Americans 
and Caucasian Females. There were no available Hispanic American and Native 
American architecture and engineering businesses in City. The few utilized Hispanic 
American businesses were located outside of the City. 

Table 07: Architecture and Engineering Subcontractor Disparity Ratios 

Etlrn1c1ty 
I 

Actudl 
Util1L,1t1on /\'Jtll.:ib1l1t'/ 

[xpr ct<>rl I ll"llc"lost ! Ur·,p R,1t10 
Oolldr', Doll,,rs 

African Americans 545752 1.83% 5.88% $147 219 -S101 467 0.31 

Asian Americans $35989 1.44% 4.71% $117 775 -$81 786 0.31 

Hispanic Americana $63,586 2.54% 0.00% $0 $635B6 -
Native Americans $0 0.00% 0.00% $0 $0 ---
Caucasian Females $130558 5.22% 9.41% $235,551 -$104 993 0.55 

Non-Mlnorilv Males $2 226843 88.98% 80.00% $2002183 $224660 1.11 

TOTAL $2 502,726 100.00% 100.00% S2 502726 
(-) denotes there are no available firms In the _market area. 

Table 08 depicts the disparity ratio for professional services subcontracts. The table 
reveals a disparity ratio ofless than 1.0 for each ethnic group and Caucasian Females. 

Table 08: Professional Services Subcontractor Disparity Ratios 

A, 111cl 

I 

Exrwctecl I 
' Eth111c1ty 

Doll3rs 
Ulll1z3t1011 Avc11l,\IJ1l1ty 

Dolla,s I Doller s Lvst i Uisp Riltfu 

African Americans so 0.00% 3.00% 531 039 -531 039 0.00 

Asian Americans $0 0.00% 0.50% $5,173 -$5173 0.00 

Hlsoanlc Americans $0 0.00% 1.00% $10 346 -$10,346 0.00 

Native Americans so 0.00% 0.50% $5,173 -~ 173 0.00 

Caucasian Females $220 0.02% 15.50% $160,368 -$160 148 0.00 

Non-Mlnorltv Males $1034412 99.98% 79.50% $622533 5211 880 1.26 

TOTAL 51 034632 100.00% 100.00o/o $1 034632 

I'. Summary 

The City's prime contractor utilization analysis examined $336,971,795 expended on 
prime contracts awarded between January 1, 2010 and December 31, 2012. The City's 
subcontractor utilization analysis examined $35,589,064 expended on subcontracts 
awarded from January 1, 2010 to December 31, 2012. 

Disparity ratios of less than 1.0 were documented in each industry at the prime and 
subcontractor level. Given the existence of underutilization for many of the ethnic and 
gender groups in each industry, a test of statistical significance is warranted to determine 
if these observations are due to chance, or in fact due to discrimination. In light of the 
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number of instances where the disparity ratio approaches zero, it is highly likely the 
statistical test will demonstrate the presence of statistically significant disparity. 
Furthermore, without the test of statistical significance any inclusion program or policy 
initiatives to address the identified underutilization would likely not be legally defensible. 

Ill. NEXT STEPS 

".:;.~ 

/\ 
t··'~ 

The next step would be Phase II. Phase II, as proposed, will determine the reasons for 
underutilization as described above. The utilization analysis in Phase I determined that 
minority and women business enterprises were underutilized on the City's prime and 
subcontracts for each of the industries studied. 

The Disparity Study fmdings for Phase II will be presented in four chapters. The chapters 
will include: 

Chapter 7: Regression and Private Sector Analysis to present an examination of 
private sector economic indicators of discrimination in the City's market area 
which could impact M/WBE fonnation and development 

Chapter 8: Anecdotal Analysis to present the business community's perceptions 
of barriers and exemplary practices encountered in contracting or attempting to 
contract with the City. 

Chapter 9: Disparity Analysis to present contractor utilization as compared to 
contractor availability by industry and M/WBE status and the statistical 
significance of any underutilization. 

ChapterlO: Recommendations to present race and gender-neutral remedies, and 
if supported by the statistical evidence, race and gender-specific remedies to 
improve the City's contracting with M/WBEs and other small businesses. 
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APPENDIX E 
DISCLOSURE OF OWNERSHIP INTERESTS 

RFP NO. 14-071/LJ 

TO: PALM BEACH COUNTY CHIEF OFFICER, 
OR HIS OR HER OFFICIALLY DESIGNATED REPRESENTATIVE 

STATE OF FLORIDA 
COUNTY OF PALM BEACH 

BEFORE ME, the undersigned authority, this day personally appeared 
E/-eano r J)JtlJ'un !ZtrfJl$·e1/11 flk v. , hereinafter referred to as "Affiant," who being by me first duly sworn, under 

oath, deposes and states as follows: 

1. Affiant appears herein as: 
[ ] an indivis;l,ial or ....-.- . . . 
[)(]the //reS1rl<.-11I of ;tfa,5clJ1 7t'//,111v1 /-4.f;Iat,:IIlkJ,trD, 
[position-e.g., sole proprietor, president, partner, etc.] [name & type of entity-e.g., ABC Corp., XYZ Ltd. Partnership, etc.]. 
The Affiant or the entity the Affiant represents herein seeks to do business with Palm Beach County through its Board of 
County Commissioners. 

2. /7\Affiant·
1
saddressis: / 999 f/t3,r1:/wo Slrecel:,1 .Sm, /~/-10 

L/ Cl /c tlr7cf C 1-J- CJ 4 lc, 1::z 

3. Attached hereto as Exhibit "A" is a complete listing of the names and addresses of every person or entity having a 
five percent (5%) or greater interest in the Affiant's corporation, partnership, or other principal. Disclosure does not apply to 
nonprofit corporations, government agencies, or to an individual's or entity's interest in any entity registered with the Federal 
Securities Exchange Commission or registered pursuant t8 Chapter 517, Florida Statutes, whose interest is for sale to the 
general public. 

4. Affiant acknowledges that this Affidavit is given to comply with Palm Beach County policy, and will be relied upon 
by Palm Beach County and the Board of County Commissioners. Affiant further acknowledges that he or she is authorized to 
execute this document on behalf of the entity identified in paragraph one, if any. 

5. Affiant further states that Affiant is familiar with the nature of an oath and with the penalties provided by the laws 
of the State of Florida for falsely swearing to statements under oath. 

6. Under penalty of perjury, Affiant declares that Affiant has examined this Affidavit and to the best of Affiant's 
knowledge and belief it is true, correct and complete. 

FURTHER AFFIANT SA YETH NAUGHT. 

./ 
,, EJ,<1112 () ,,., //IIU Ill 4,,i.J·c ~/¾.fl Affiant 
(Print Affiant Name) 

0 

The foregoing instrument was acknowledged before me this _:.:J!2_ day of ~ , 20.!.::I_, by 
...;..·~.=...;::=·.;;.,.;..:.· -=-a.;=:;.__M_ ...... ~-......... s=tz-+=---' f t/ J who is personally known to me or f J who has produced 
-~-..=:="""""· """M"'---""'df?.-=4"-...Y.=®"""""""----- as identification and who did take an oath. 

_,d' ',d,d,tP,< ~ ~~ L»~< 
~~ublic ~ 

'B~6S1'e lee;, tJA-Shi'nqtpn 
(Print Notary Name) v 
State of P-lgrida at LaffJe &J,:.f'Drrn'a. 
My Commission Expires: l\Jo,Je.vnh,»-- (B, .;;i.o,s 
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.. 
EXHIBIT"A" 

DISCLOSURE OF OWNERSHIP INTERESTS IN AFFIANT 

Affiant must identify all entities and individuals owning five percent (5%) or more ownership interest in Affiant's corporation, 
partnership or other principal, if any. Affiant must identify individual owners. For example, if Affiant's principal is wholly or 
partially owned by another entity, such as a corporation, Affiant must identify the other entity, its address, and the individual 
owners of the other entity. Disclosure does not apply to any nonprofit corporation, government agency, or to an individual's 
or entity's interest in any entity registered with the Federal Securities Exchange Commission or registered pursuant to 
Chapter 517, Florida Statutes, whose interest is for sale to the general public. 

Name Address 

o2-9~s@~ ~ ~I!'& 
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2015-

ACCOUNT NAME AND NUMBER 

EXPENDITURES 

760-7613-3401 Other Contractual Services 

820-9900-9901 Contingency Reserve 

TOTALS 

Administration 
INITIATING DEPARTMENT/DIVISION 

Administration/Bud~et Department Approval 
OFMB Department - Posted 

BOARD OF COUNTY COMMISSIONERS 
PALM BEACH COUNTY, FLORIDA 

ORIGINAL 
BUDGET 

0 

20,000,000 

LJ) 

BUDGET TRANSFER 
FUND 0001 General Fund 

CURRENT 
BUDGET 

0 

20,000,000 

INCREASE 

749,995 

0 

749,995 

DECREASE 

0 

749,995 

749,995 

BGEX 420 100614-0043 

EXPENDED/ 
ADJUSTED ENCUMBERED 

BUDGET AS OF 10/03/2014 

749,995 0 

19,250,005 0 

REMAINING 
BALANCE 

749,995 

19,250,005 

BY BOARD OF COUNTY COMMISSIONERS 

AT MEETING OF 

10/21/2014 
Deputy Clerk to the 

Board of County Commissioners 


