Agenda ltem #: 3'-2

PALM BEACH COUNTY
BOARD OF COUNTY COMMISSIONERS

AGENDA ITEM SUMMARY

Meeting Date: April 21, 2015 [X] Consent [ 1 Regular
[ 1 Ordinance [ ] Public Hearing
Department: Department of Economic Sustainability

I. EXECUTIVE BRIEF

Motion and Title: Staff recommends motion to: A) Conceptually approve amendment of the
loan documents approved by the Board of County Commissioners on March 1, 2005, with
Executive Trust, Ltd. (ETL) to extend the maturity date of the loan to May 1, 2050, modify how
cash flow payments will be received by the County, subordinate the County’s mortgage to a new
first mortgage loan from Walker & Dunlop, LLC and accept a monitoring fee from ETL; and B)
Delegate authority to the County Administrator, or his designee, to execute the documents
necessary to accomplish the aforesaid.

Summary: On March 1, 2005, the County entered into a cash flow dependent Loan Agreement
(R2005-0463) with ETL to provide $262,000 in State Housing Initiative Partnership Program
funds towards the construction of a 262 unit affordable housing rental project. The project,
known as Malibu Bay, was completed in 2005 and is located at 750 West Executive Center
Drive, in West Palm Beach. This three percent (3%) cash flow dependent loan matures on
December 31, 2020. It was secured on March 30, 2005, by a Mortgage and Security
Agreement (County Mortgage) and a Promissory Note from ETL. ETL intends to refinance the
first mortgage on the property with a U.S. Department of Housing and Urban Development
(HUD) insured loan from Walker & Dunlop, LLC, which will not exceed the principal amount of
the original first mortgage. The County, which holds a third mortgage, and the other subordinate
lenders have been requested to extend the maturity dates of their mortgages and to subordinate
to the new financing. The County’s lien position will not change, nor will there be any changes
to the County’s loan documents except the extension of the maturity date, the addition of a
monitoring fee to be paid to the County in the amount of $7,500 annually. Staff recommends
approval to preserve this important affordable housing project. The original funding was

provided from the State Housing Initiatives Partnership Program which required no local

match. (DES Contract Development) District 7 (JB)

Background and Justification: The County Mortgage is third in seniority behind the Housing
Finance Authority of Palm Beach County's first mortgage with a principal amount of
$20,010,000, and the South Florida Regional Planning Council's second mortgage with a
principal amount of $800,000. The City of West Palm Beach holds a fourth mortgage
subordinate to the County Mortgage with a principal amount of $200,000. Cash flow dependent
loans require the borrower to annually submit certified financial statements to the County.
These statements are reviewed by the Office of Financial Management and Budget to determine
whether a payment is due from the borrower for the period covered by the financial statement.
Payments received in this regard are first applied towards accrued interest and then towards the
reduction of principal.

Attachments:
1. Location Map
2. Mortgage and Security Agreement and Promissory Note from Exﬁutive Trust, Ltd.

Recommended By: W M y// 205

Departmeqt Diréctor " "Date
Approved By: Q\&f" ~——— ‘//7 [y

Assistarit County Administrator Date



Il. FISCAL IMPACT ANALYSIS

Five Year Summary of Fiscal Impact:

Fiscal Years 2015 2016 2017 2018 2019

Capital Expenditures

Operating Costs

External Revenues ($7.:500) | H7,500) | ($71,500)| ($7:500) (% 7.500)

Program Income

In-Kind Match (County)

NET FISCAL IMPACT _ | (47,500 | ($7.500) [61,500) |(%71.500) [(3-1,500)

# ADDITIONAL FTE
POSITIONS (Cumulative)

Is Item Included In Current Budget? Yes No
Budget Account No.:

Fund Dept Unit Object Program Code/Period ____

Recommended Sources of Funds/Summary of Fiscal Impact:

Palm Beach County will receive a monitoring fee in the amount of $7,500
annually, if this project is approved by the Board of County Commissioners.

Departmental Fiscal Review: W

Shairette Major, FiscalManager |

Ill. REVIEW COMMENTS

OFMB Fiscal and/or Contract Development and Control Comments:

%@%\/&‘”4/ 72((", CQOQQB;%ﬁ%d Contr IV‘\” (U‘g/
7 i “l4-15 4

Legal Sufficiency:

0 fernia EM/ <o ‘// 745

Aésstant County Attorneyé/)/Z

Other Department Review:

Department Director

(THIS SUMMARY IS NOT TO BE USED AS A BASIS FOR PAYMENT)




LOCATION MAP

750 West Executive Center Drive, West Palm Beach North '
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This instrument prepared by alm Beach County, Florida

ANT 262, 060, g
and to be returned to: Sharon R. Bock, CLERK & COMPTROLLER
Tammy K. Fields, Esq. Pge @BES - 883; (i9pga)
Palm Beach County Attorney's Office
P.0O. Box 1989

Wegt Palm Beach, FL 33402

MORTGAGE AND SECURITY AGREEMENT

STHISSNORTGAGE INDENTURE, executed this 39TA day of fhauch
2005, . ecutive Trust, Ltd., a Florida limited partnersghip, (the

“Morté\g )@ as party of the first part, and PALM BEACH COUNTY, a
politicgl-7 divigion of the State of Florida (the "Mortgagee")
(which t¥en{de used in every instance shall include the Mortgagee's
successord’ 4hd assigns), as party of the second part;

i

A
" WITNESGSETH:
am

The Mortgagor'3é the owner of the premises described in Exhibit "an
attached heretg .~{Rereinafter the "Premises") and made a part
hereof, Mortg has this date loaned Two Hundred Sixty-Two
Thousand Dollar A$262,000.00) to Mortgagor and in connection
therewith Mortga 5,f"{ij;as this date executed and delivered to
Mortgagee its Promi: "/:'L:\y Note in that amount (the "Note"). A true
copy of the Note is ®&inexed hereto as Exhibit "Bt and forms a part
hereof . PR

(o5
This Mortgage is givéé in accordance with that certain Loan
Agreement executed on t(@ﬁ 1= day of_March , 2005 between
Mortgagor and Mortgagee. zg;;é Mortgage and Security Agreement, the

Note, and the Ioan Agreemé;f@ shall hereinafter collectively be
referred to as the "Loan Dog fhte".

NOW, THEREFORE, the Mortgagor, i¥_eohng ':gderation of the premises and
in order to secure payment of Borid the principal of, and the
interest and any other sums payab]%}fm:;; the Note or thisg Mortgage,
and the performance and observance{gﬁk)all the provisions hereof,
and of the loan documents, hereby gi‘?:e‘;ﬁ%\@ ases, bargains, sellg,
warrantg, aliens, remises, releases, | ’~e};s, assigns, transfers,
mortgages, hypothecates, depogits, pleg:%yes, sets over and confirms
unto the Mortgagee, all of the Mortgagor'g égtate, right, title and
interest in, to and under any and all of the'Premises, improvements
(including improvements to be made hereaffz"e , fixtures here and
below described and located on the Prx Q{i;s(ag which sometimes
collectively referred to hereinafter as the * tgaged Property".
N =N

TOGETHER with all and gingular the rﬂig}g‘t;_é", interests and
appurtenances whatsoever, in any way bel(éué-a:ﬁ‘é, relating or
appertaining to any of the Premiges hereinabove mentioned or which
hereafter shall in any way belong, relate or be appurtenant
thereto, whether now owned or hereafter acquired by the Mortgagoer
including but not limited to all of Mortgagor's sewer capacity
rights, and Mortgagor's rights under contractsg, permits, licenses
and all other documents and payments affecting the Premises,
reserving only the right to the Mortgagor to collect the same so
long as the Mortgagor is not in default hereunder and so long as
the same are not subjected to garnishment levy, attachment or lien.

TO HAVE AND TO HOLD the Premises and all parts, rights,
members and appurtenances thereof, to the use, benefit and behalf

NOTE_TO RECORDER: Section 155.621, Florida Statutes, exempts notes and mortgages from
the doc}umentary stamp tax imposed by Chapter 201, Florida Statutes, and from
intangible tax by Part 11, Chapter 199, Florida Statutes with respect to those notes

and mortgages used to secure repayment of SHIP funds as ilesued by Palm Beach County, a
political subdivision of the State of Florida.
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of the Mortgagee, its successors and assigns in fee simple forever,
and the Mortgagor covenants that the Mortgagor is lawfully seized
and possessed of the Premises in fee simple and has good right to
convey the same, that the same are unencumbered excepting taxes
accruing subsequent to 2003, and those certain exceptions appearing
on the Mortgagee's Title Insurance Policy given in connection
herewith and specifically approved by Mortgagee, and that the
Mortgag will warrant and defend the title thereto against the
claims of.all persons whomscever, except as hereinafter expressly

hstanding the foregoing, this Mortgage shall be subject
and sub®r ,J‘éi;»a@e to separate mortgage and security agreements and
related SRy, documents encumbering the Premises upon their
execution‘\}glyfrmbrtgagor in favor of The Housing Finance Authority of
Palm Beach “€oun v Florida, in an original principal amount not to
exceed $20,QJ§’} 00.00("First Mortgage"), and The South Florida
Regional Plah‘{;%ijﬁ@ Council in an original principal amount not to
exceed $800,000,00 (collectively the “Senior Debt”).
S

PROVIDED Al that if the Mortgagor shall pay unto the

Mortgagee all gum uired under the terms of the Note, which Note

is in the origin g;ﬁ?incipal amount of $262,000.00 and has a

maturity date of Seemper 31, 2020, unless such maturity is

accelerated as set % in the Note, and shall comply with and

abide by each and every:zone of the stipulations, agreements,
AN

conditions and covenan f the Loan Documents, then in such event
this Mortgage and Secur Agreement and the estate hereby created
shall cease and be null ar},d—,ﬁg?id.

£

[
The Mortgagor covenar\it?? \‘%:h the Mortgagee as follows:
4

X S,

1.1 Paymentsg of Indebté% "'g.% .. The Mortgagor shall punctually
pay the principal and interesta dm,\{&l_\l other sums to become due in
respect to the Note at the @S‘;\é—hd place and in the manner
specified in the Note, accordiﬁ‘g/tlg‘:w;j;he true intent and meaning
thereof, all and any coin or c regxg:«;i; of the United States of
America which at the time of such fent shall be legal tender for
the payment of public and private "%}

Sy
1.2 Taxes, Liens and Other Cha\f@;ﬁ

(a) The Mortgagor, from tims \gw/ﬂ ime when the same shall
become due and payable, will pay and disfga;'i;}ge all taxes of every
kind and nature, all general and specd },'{».gﬁsessments, levies,
permits, inspection and license fees, all w eyjand sewer rents and
charges and all other public charges, whother of a like or
different nature, imposed upon or assesse@{gﬁ{i} gt the Mortgaged
Property or any part thereof or upon the refess g) rents, igaues,
income and profits of the Mortgaged Property g% Aziging in respect
of the occupancy, use or possession thereof. 18 requirement does
not in any way preclude Mortgagor from contesting real or personal
property taxes when appropriate, The Mortgagor will, upon the
request of the Mortgagee, deliver to the Mortgagee copies of
receipts evidencing the payment of all such taxes, assessments,
levies, fees, rents and other public charges imposed upon or
assesged against the Mortgaged Property or the revenues, rents,
issues, income or profits thereof.

{b) The Mortgagor shall pay, from time to time when the
same shall become due, all lawful claims and demands of mechanics,
materialmen, laborers, and other persons or entities which, if
unpaid, might result in or permit the creation of, a lien on
Mortgaged Property or any part herecf, or on the revenues, rents,
issues, income and profits arising therefrom whether such lien is

2
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or may become prior or remain inferior to the Mortgage and also,
irrespective of the priority of such other lien(s). Mortgagor in
general will do or cause to be done everything necessary sc that
the lien hereof shall be fully preserved, at the cost of the
Mortgagor, without expense to the Mortgagee.

(c) The Mortgagor shall pay any taxes except income
osed on the Mortgagee by reason of the Mortgagee's
f the Note or this Mortgage.

1.3~ Insurance. The Mortgagor will keep the Mortgaged
Proper'v‘ " ntbinuously insured in an amount no less than full
insurable vdite which coverage shall insure the Mortgaged Property
against YoBenor damage by fire and by the perils covered by
extended d&gyerage and against such other hazards as the Mortgagee,
in its solé"diaggation, shall from time to time require, for the
benefit of t ;‘ﬁdtbrtgagee. All such insurance at all times will be
in an insuran & (gPmpany or companies in such amounts and with terms
reasonably acé@_pﬁ’éble to the Mortgagee, with loss, if any, payable
to the Mortgagee gs. its interest may appear, pursuant to a non-
contributory mof\gay e clause which shall be satisfactory to the
Mortgagee; and £ ith upon the issuance of such policies they
will deliver to th%fﬂiﬁctgagee copies of receipte for the premiums
paid thereon and ce¥tifivates of insurance and certified coples of
such policies. Any 81:1. ies furnished the Mortgagee shall become
its property in the evenp;\the Mortgagee becomes the owner of the
Premises by foreclosur @u’ptherwise. Subject to the rights of the
Mortgagee pursuant to &/F)irst and Second Mortgages, the Mortgagee
is hereby authorized and empowered, at its option, to adjust or
compromise any loss under{gny)insurance policies on the Mortgaged
Property. Each insurance ém any is hereby authorized and directed
to make payment for all slthllosses to the Mortgagor and the
Mortgagee jointly. Should\% 6¢8 be incurred, equal to or in
excess of fifty percent (50%)No -""'{q’he“ full insurable value of the
Mortgaged Property, then in sucR<Ey ;ft’, Mortgagee and Mortgagor may
jointly elect to use the proceedﬁ‘fi@:r;vtk_zg reconstruction and repair
of the Mortgaged Property or, in “alternative, to apply the net
proceeds to the payment of the ind >&dness hereby secured, whether
then due or not. The provisions of “iifig\Section 1.3 are subject to
the rights under the First and Sé@_gh Mortgages, to which the
rights of the Mortgagee are subordina{e".‘i\/‘\

L/
. R
1.4 Care of Premises.

)
(a) The Mortgagor will keep “p_ \’mprovements now or
hereafter erected on the Premises in goo él‘ dition and repair,
will not commit or suffer any waste and will “fighdo or suffer to be
done anything which will increase the rigk p«f};f/‘”;p:/e or other hazard
to the Premises or any part thereof. N

N e
(b) If the Premises or any part t‘nhé"g:'“’e”é‘% is damaged by
fire or any other cause, which damage exceeds Two Hundred Thousand
Dollars ($200,000.00), the Mortgagor will give immediate written
notice of the same to the Mortgagee.

(o) The Mortgagee or its representative is hereby
authorized to enter upon and inspect the Premises at any time
during normal business hours.

(d) The Mortgagor will promptly comply with all present
and future laws, ordinances, rules and regulations of any
governmental authority affecting the Premises or any part thereof.

(e) If all or any part of the Premises shall be damaged
by fire or other casualty, the Mortgagor will, upon request of the

3
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Mortgagee, promptly restore the Premises to the equivalent of its
condition immediately prior to such damage, and if a part of the
Premises shall be damaged through condemmation, the Mortgagor will,
upon request of Mortgagee, promptly restore, repair or alter the
remaining part of the Premises in a manner satisfactory toc the
Mcrtgagee. The Mortgagee recognizes that this mortgage will be
subordinate to the First Mortgage, and to the extent this provision
with the similar terms and conditions of the First
the First Mortgage shall supersede and shall be
cont RgETL Nothing contained herein shall, however, relieve the
Mortg&ggf’ om its obligation to make payments under the Promissory
Note in & rgance with its terms.

1.5 urther Assurances; Modifications. At any time, and from
time to tifug;

//“upon request by the Mortgagee, the Mortgagor will
make, exerdise »a0d deliver or cause to be made, executed and
delivered, tq.the Mortgagee, any and all other further instruments,
certificates \ Yother documents as may, in the opinion of the
Mortgagee, be\wp&cessary or desirable in order to effectuate,
complete, or perfmsct or to continue and preserve (i) the
cbligations of &\ e”) ortgagor under the Note, (ii) the security
interest of this age, and (iii) the mortgage lien hereunder.
Upon any failure bi/(’{tﬁé Mortgagor so to do the Mortgagee may make,
execute and record y_,:agzd all such instruments, certificates and
documents for and in{éﬁ'\ name of the Mortgagor and the Mortgagor
hereby irrevocably appoints the Mortgagee the agent and the
attorney in fact of the\’;ﬁ?;@ytgagor so to do.

subparagraph 2.6 (b) hereof Mortgagor will pay or reimburee the
Mortgagee for all reasonab ihtorney's feeg, costs and expenses,
including those in con.nectic?@h?":‘\t 1 appellate proceedings, incurred
by the Mortgagee in any pr'ﬁ"'c(’e%gings or in any action, legal
proceeding or dispute of any k %/K@Q\h relate to or arige from the
Mortgage of the interest createddfiereth, or the Premises, including
but not limited to the exerci ij.«f,:;zpe power of msale of this
Mortgage, any condemnation acti ,,i"rﬁk{cﬁving the Premises or any
action to protect the security her v-and any such amounts paid by
the Mortgagee shall be secured by ' ij!ort:gage.

\‘13»\"’

1.7 Estoppel Affidavits. The M Eflg%@i#, upon ten days' prior
written notice, shall furnish the Mo ee a written statement,
duly acknowledged, setting forth the “unpaid principal of, and
interest on, the indebtedness secured herep’g;%nd whether or not any
off-gets or defenses exist against such pﬁﬁg‘é\\?al and interest,

1.6 Expensges. In édg\ition to the expenses described in
/th
{ A

claime and liens of all parties whose\\:g’\'liﬁ;j}ns or liens are
discharged or paid with the proceeds of th¥ thdédtedness secured
hereby. £

Q=

1.2 Performance by Mortgagee of Defaults by Mortgagor. If
the Mortgagor shall default in the payment of any tax, lien,
asgegsment or charge levied or asgsessed against the Premises; in
the payment of any utility charge, whether public or private; in
the payment of any insurance premium; in the procurement of
insurance coverage and the delivery of the insurance policies
required hereunder; in the performance of any covenant, term or
condition of any leases affecting all or any part of the Premiges;
or in the performance or observance of any covenant, condition or
term of this Mortgagee; then the Mortgagee, at its option, may
perform or observe the same, and all payments made or cogtg
incurred by the Mortgagee in conmnection therewith, shall be secured
hereby and shall be, with demand, immediately repaid by the
Mortgagor to the Mortgagee with interest thereon at the maximum

{ })
1.8 gSubrogation. The Mortgagee shal‘?é‘”ﬁbfé"xsubrogated to the

4
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rate provided by law. The Mortgagee shall be the sole judge of the
legality, validity and priority of any such tax, lien, assessment,
charge, claim, premium and obligation, of the necessity for any
such actions and of the amount necessary to be paid in satisfaction
therecof. The Mortgagee is hereby empowered to enter and to
authorize others to enter upon the Premises or any part thereof for
the purpose of performing or observing any such defaulted covenant,
conditiem\or term, without thereby becoming liable to the Mortgagor
or any efRer person in possession holding under the Mortgagor.

iﬁ.:l_. «Condemnation. In the event of a condemnation (which
term wﬁ%ﬁ se8 in the Mortgage shall include any damage or taking
by any &pVelniental authority and any transfer by private sale in
lieu thefﬁglj:ﬁ welther temporarily or permanently, of any part of the
Premiges Wgn#tituting twenty percent (20%) or more of the full
value of th& Premjses, or in the event such condemnation makes the
Premiges um ‘e for the purposes contemplated herein and in the
Loan Agreeme t;,z then in such event, the entire indebtedness secured
hereby shall a%</f¥e option of the Mortgagee, become immediately due
and payable. Soch  events shall be a Condemnation Event
("Condemnation %ye:@:"); however, any condemnation for less than
twenty percent ﬁ?/ ). of value or not rendering the Premises
unusable, shall n +b¢}affected by this section. In the event of
a Condemnation Eveirti: i~The Mortgagee shall be entitled to all
compensation, awards( nd other payments or relief thereof, and is
hereby authorized at ite option, to commence, appear in, and
prosecute, in its owrh{a;bgj the Mortgagor's name, any action or
proceeding relating t\'fQS/any condemnation, any to settle or
compromise any claim in.-gonnection therewith; and all such
compensation, awards, d r(agi 8, claims, xrights of action and
proceeds, and the right th&rsto from any Condemnation Event are
hereby assigned by the Motfd¥bor to the Mortgagee, who, after
deducting therefrom, all it jenses, including attorneys fees,
may release any monies recei %@J\it without further affecting
this Mortgage and may apply “'dame in such manner as the
Mortgagee shall determine, to %ﬁ;&ﬁuction of the sum secured
hereby, and any balance of such m&?i:é}\:t‘,hen remaining shall be paid
to the Mortgagor. The Mortgagor w@grees to execute such further
assignment of any compensation, aw q’&@\)damages, claimg, rights of
action and proceeds from a Condemna don/Event as the Mortgagee may
require. The provisions of this Secri’c@’ 10 are subject to the
rights under the First and Second Mort 8, to which the rights of
the Mortgagee are subordinate. (/_.\\

o }\J

1.11 Environmental Represgentation \'\...:3.,:’_\
"

{a) The Mortgagor covenants withmt/l‘f‘f Mortgagee that to

the best of Mortgagor’s knowledge the Pren@',s/e.é Tave not been used
N

and will not be used in whole or in pai{\;f ;;%the storage of
hazardous waste. 4

Quid=ty
(b) To the best of Mortgagor's knowledge, no violation of
any Federal, State or local environmental requlations now exists
regarding the Mortgage Property.

(¢) Mortgagor shall comply with all Federal, State and
local environmental regulations during the construction of the
improvements on the Premises.

(d) Mortgagor shall give written notice to Mortgagee
immediately upon Mortgagor's acquiring knowledge of the presence of
any hazardous substances on the Mortgage Property or of any
hazardous substances contamination thereon, or of any notices
received by Mortgagor that are violations or potential violations
of any environmental regulation laws, ordinances, rules or

5
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regulations exisgts on the Mortgage Property.
ARTICLE IT.

2.1 Due on Sale or Further Encumbrance Clause. In
determining whether or not to make the loan sgecured hereby,
Mortgagee examined the credit-worthiness of Mortgagor, found it
and continues to rely upon the same as the means of

repa £ the loan. Mortgagee also evaluated the background and
expe enc f Mortgagor in owning and operating property such as
the Pregmisgs, found it acceptable and continues to rely upon same
as the\fe s of maintaining the value of the Premises, was ably

represe ’gz,d y a licensed attorney at law in the negotiation and
documentétj?gfﬁ\of the locan secured hereby and bargained at arm's
length an&é_?w’ ‘thout duress or any kind for all of the terms and

conditions of 4Ke loan, including this provision. Mortgagor
further recogrfifes that any secondary or junior financing placed
upon the Preﬁ";‘;‘{é (a) may divert funds which would otherwise be
uged to pay “the Note secured hereby; (b) could result in
acceleration and /yfﬁ eclogure by any such junior encumbrance which
would force Morfdagpe to take measures and incur expenses to
protect its secui{;igzqﬁ (¢) could detract from the value of the
Premises should Mdrtgagee's right to accept a deed in lieu of
foreclosure, as a férécldsure by Mortgagee would be necegsary to
clear the title to t@rbemises.

In accordance wit}&ﬁ?(;} foregoing, and for the purposes of (i)
protecting Mortgagee's curity both of repayment by Mortgagor and
of value of the Premises; (i ~ giving Mortgagee the full benefit of
its bargain and contract ﬁtﬁiMortgagor; (iii) allowing Mortgagee
to raise the interest rate aﬁ@?@ collect assumption fees; and (iv)
keeping the Premises free of dinate financing liens, Mortgagor
agrees that if this paragraphtgé*@eemed a restraint on alienation,
that it is a reasonable one ahd-tiat, except for the Senior Debt
and the City Home Loan not to & 1 "$250,000.00 and which must be
subordinated to this Loan, a sal®, conveyance, assignment,
further encumbrance or other tra f’é}f{t‘»}f title to the Premises or

any interest therein (whether vol 4%ily or by operation of law)
without the Mortgagee's prior writ‘f:%_ Pnsent, which consent shall
not Dbe unreasonably withheld, or de%gged, shall be an Event of
Default hereunder. For the purpose qff, without limiting the
generality of, the preceding sentence ,‘z;“: e occurrence at any time
of any of the following eventg shall be deemed to be an unpermitted
transfer of title to the Premises and thex‘{?::}e an Event of Default
hereunder. .

T

@)
(a) any sale, conveyance, assig}l‘meﬁ_"g or other transfer
of or the grant of a security interest in,s {Zf/b any part of the
title to the premises, other than easemehtE—h egsary for the
develcpment of the Improvements on the Premi‘\s_‘gé«;;&

() any new or additional liabilities secured by the
property without the prior written consent of Mortgagee,

Any consent by the Mortgagee, or any waiver of an Event of
Default, under this Paragraph shall not constitute a consent to, or
waiver of any right, remedy or power of the Mortgagee upon a
subsequent event of default under this Paragraph.

2.2 Default. An Event of Default shall have occurred
hereunder if:

(a) The Mortgagor shall fail to pay in full within
fifteen (15) days from the date due and payable any installment of
prinecipal, interest, late charges or escrow deposits as required by

3
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the Note, this Mortgage and otherwise; or

(b) The Mortgagor shall fail to duly observe on time any
other covenant, condition or agreement of this Mortgage the Loan
Documents or of any other instrument evidencing, security or
executed in connection with the indebtedness secured hereby, and
such failure continues for a period of thirty (30) days following
written tice by the Mortgagee; or

e .
e ) Any warranties or representations made or agreed to

be made. any of the Loan Documents shall be breached by the
Mortgaép’;, 611all prove to be false or misleading in any material
manner ghd slch breach is not cured within thirty (30) days

following&ﬁgxﬁice from Mortgagee; or
¥ 13
Wt
\(6) Ang lien for labor or material or otherwise shall be
filed againsf-the Premises, and such lien is not canceled, removed
or trangferre Eﬁi:‘g,hin sixty (60) days after notice of such lien; or
Nt
(e)” A)%,vy shall be made under any process on, or a
receiver be appdq(rrt;gd for, the Premises or any other property of
- s’
the Mortgagor; Of\f{ =

(f) The“Waffwyagor shall file a voluntary petition in
bankruptey, or any o r'petition or answer geeking or acquiescing
in any reorganization,v QGrrangement, composition, readjustment,
ligquidation or similar%%\lr’ief for the Mortgagor under any present
or future federal, st or other statute, law or regulation
relating to bankruptcoy, ir/x,%gﬂg{ency or other relief for debtor; or

C
(g) The Mortgag?é"'x"/; 11l seek or consent to or acquiesce
in the appointment of any b'\g%s?’r 2e, receiver or liquidator of the
Mortgagor or of all or any pai '/Gg the Premises or of any or all of
the rents, revenues, issues, adzuh“?zgg, profits or income thereof;
or : g

(h) The Mortgagor s /I[iaﬁé\' any general assignment for
the benefit of creditors; or Vx)\)’\)

(1) In any legal procggﬁﬁ} the Mortgagor shall be
alleged to be insolvent or unable t &p‘ag the Mortgagor's debts as
they become due and is not dismissec%j

r’\}@tﬁn sixty (60) days of
Filing Ll

() The Mortgagor shall do, ?::,g;hall omit to do, any
act, or any event shall occur, as a resulbt: f-which any obligation
of the Mortgagor, not ariging hereun

gir/;; may be declared
immediately due and payable by the holder ﬁe@éﬁf and such act is

not remedied within any applicable cure om;?%a@}s eriod; or
N
(k} A breach by Mortgagor w@__ﬁf'ﬁ ny  covenant,
representation, or warranty set forth in the LO&H Agreement and the
expiration of any applicable grace period, or an Event of Default
occurs under the terms of the Loan Agreement or any of the other
Loan Documents pertaining to the Note and Mortgage; or

(1) with the exception of two (2) manager units, One
Hundred Percent (100%) of the Mortgaged Property shall cease to be
reserved for households who have low income pursuant to U.S.
Government HUD guidelines for a period of fifteen years (15) from

the date hereof; or beyond expiration of applicable cure or grace
period.

(m} The Mortgagor shall default on the First or Second
Mortgage and such default remains uncured after expiration of any
applicable cure or grace period.
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(n) If the Mortgagee shall reasonably believe that any
cne or more of the defaults enumerated in paragraphs (a) through
(m) may occur, then the Mortgagee shall notify the Mortgagor of the
specific facts which create the reasgonable basis for its belief and
shall request the Mortgagor to provide satisfactory evidence to the
Mortgagee that such default is not 1likely to occur or that

; f@ﬁC)Upon sale, transfer, or refinancing of the Premises,
all avaiyabde proceeds of the sale shall be applied to pay the
following¥ikkris in order of priority:

WS

2
tcgli) Expenses of the sale;
i
\é&g% First Mortgage debt in full, including fees;
e
éiz§econd Mortgage debt in full, including fees;

e

(4)1?%@} accrued but unpaid interest on this Note;
S T
o

(5) géf“ Mortgage debt in full, including fees.

(b) All of t é%é%ﬁncipal and interest of the indebtedness
gecured hereby shall badue and payable upon sale, transfer, or

refinancing. /fxﬁ

S
(c) The indebteéhésgﬁsecured hereby shall be serviced by
the Mortgagee or by a lendiﬁéjihgtitution selected by Mortgagee.

¥ oa
(d) The discriminggggdxﬁrgvision of §420.516, Florida
Btatutes, shall apply to the 1 46 (édured hereby.
t'\_n*:;:%‘
A violation of any of the akgwveigtated Special Conditions by
Mortgagor shall congtitute a defa

‘ﬁ%ereunder.
ﬁ/F§

2.4 Acceleration of Maturit .ﬁiiﬁ&an Event of Default shall
have occurred hereunder and not cuﬁéé§ thin applicable cure
periods, then the whole unpaid princt sum of the indebtedness
secured hereby with interest accrued tiere shall, at the option
of the Mortgagee, become due and payable ﬁﬂq ut notice or demand,
time being of the essence of this Mortgagé“ tﬁ\of the Note secured
hereby; and no omission on the part of tﬂ%?@gftgagee to exercige
such option when entitled so to do ghall be o

qpiifered,as a waiver
of such right. oy
NG ESN

2.5 Right of lender to Enter and Take Poségégion.

{a) If any default shall have occurred and be
continuing beyond expiration of any applicable cure or grace
period, the Mortgagor, upon demand of the Mortgagee, shall
forthwith surrender to the Mortgagee the actual possession of the
Premises and if, and to the extent permitted by law, the Mortgagee
may enter and take possession of the Premises and may exclude the
Mortgagor and the Mortgagor's agents and employees wholly
therefrom. In the event Mortgagee exercises its rights pursuant to
this subparagraph (a), the Mortgagee shall be deemed to be acting
as agent of Mortgagor and not as owner of the Premises.

(b} For the purpose of carrying out the provisions
of this paragraph 2.5, the Mortgagor hereby constitutes and
appoints the Mortgagee the true and lawful attorney in fact of the

8
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Mortgagor to do and perform, from time to time, any and all actions
necessary and incidental to such purpose and does, by these
presents, ratify and confirm any and all actions of said attorney
in fact in the Premises.

(c¢) Whenever all such defaults have been cured and gatisfied,
the Mo agee shall surrender possession of the Premises to the
Mortgag%;,,, provided that the right of the Mortgagee to take

©;

poss from time to time, pursuant to subparagraph 2.5 (a)
shall"”e if any subsequent default shall occur and be
continﬁ?h

b O

Nt

(d) ¥yThen provisions of this Section 2.5 are subject to the
rights undgr;the First and Second Mortgages, to which the rights of
the Mortgagege a{@subordinate.

e

2.6 &b@%@ment of a Receiver and Foreclosure.
\, I

(a) Ig asrdefault shall have occurred hereunder and not
cured within app%gc}?le cure periods, then the whole debt secured
by this Mortgage,ywath all interest thereon, and all other amounts
hereby secured I’.TE‘, at the option of Mortgagee, become
immediately due andpAyable, and may forthwith or at any time
thereafter be colle by suit at law, foreclosure of or other
proceeding upon thig Mo;:.t;\gage or by any other proper, real or

equitable procedure wité’é@?g declaration of such option and without
notice. -~

(b) In any suit gﬂﬁéreclose the lien hereof, there shall
be allowed and included as“adfitional indebtedness in the decree
for sale all expenditures“éﬁﬁﬁm expenses which may be paid or
incurred by or on behalf off , Mortgagee for attorneys' fees,
appraisers' fees, outlays £0 m"hmezntary and expert evidence,
stenographers’ charges, publicési 1 'cost and costs (which may be
estimated as to items to be exp dé‘g;\-?f-,‘ter entry of the decree) of
procuring all such abstract *’}Qj&ble, title searches and
examinations, title insurance palieies, and similar data and
assurances with respect to title ';éfé\% ortgagee may deem to be
reasconably necessary either to prosé&gy such suit or to evidence
to bidders at any sale which may be ha l,p" gitant to such decree the
true condition of the title to or the‘ydifile of the Premises. AaAll
expenditures and expenses of the nature in this paragraph mentioned
shall become so wuch additional debt sect ‘8 hereby and shall be
immediately due and payable with interes w=fhereon at the maximum
rate provided by law, when paid or in ’;p\'e by Mortgagee in
connection with (i) any proceeding, includi G-£8reclosure, probate
and bankruptcy proceedings, to which it sha%.ljﬂ’b‘éag party, either as
plaintiff, claimant, or defendant, by reasoh &% ¥his Mortgage, or
any indebtedness hereby secured, (ii) prepdfasions for the
commencement of any suit for the foreclosure Yeof after accrual
of such right to foreclose whether or not actually commenced, or
(1ii) preparations for the defense of any threatened suit or
proceeding which might affect the Premises or the security hereof,
whether or not actually commenced.

(¢) Upon, or at any time after, the filing of a complaint
to foreclose this Mortgage, the court in which such complaint is
filed may appoint a receiver of the Premises. Such appointment may
be made either before or after sale, without notice, without regard
to the solvency or insolvency of Mortgagor at the time of
application for such receiver and without regard to the then value
of the Premises. Such receiver shall have power to collect: the
rents, issues and profits of the Premises during the pendency of
such foreclosure suit, and in case of a sale and a deficiency,

9
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during the full statutory period of redemption, if any, whether
there be redemption or not, as well as during any further times
when Mortgagor except for the intervention of such receiver, would
be entitled to collect such rents, issues and profite, and all
other powers which may be necessary or are usual in such cases for
the protection, possession, control, management and operation of
the Premises during the whole of =aid period.

~\d) If a default shall have occurred hereunder and is not
cure&;:fw’ﬁ applicable cure periods, Mortgagor shall deliver to
Mortgdgeedt any time on its request, all agreements for deed,
contrasts,’)leases, abstracts, title insurance policies, muniments
of titl ',(js&veys and other papers relating to the Premises, and in
case of ﬁ?’,f, osure thereof and failure to redeem, the same shall
be deliveﬁ\@ii;’-(o and become the property of the person obtaining a
deed to the 'Pre@i{;&es by reason of such foreclosure.

~
(e}{?%ﬁ‘g provisions of this Section 2.6 are subject to
the rights un@e? the First and Second Mortgages, to which the
rights of the Mor)w@gee are subordinate.

S
2.7 Qiscon&?rgg) nce of Proceedings and Restoration of the
Parties. In case ﬁgprtgagee shall have proceeded to enforce any

right or remedy this Mortgage by receiver, entry or
otherwise, and such\ oteedings shall have been discontinued or
abandoned for any reason Qr shall have been determined adverse to
the Mortgagee, then ifyéyery such case the Mortgagor and the
Mortgagee shall be re;%ﬁd to their former positions and rights
hereunder, and all rights owers and remedies of the Mortgagee
shall continue as if no s@receeding had been taken.
ond

W
VY
2.8 Remedies Cumulat i .‘l?}i\[o right, power or remedy conferred

upon or reserved by the Mortd /ée%«,by this Mortgagee is intended to
be exclusive of any other rl%:h -"N{)ffbgwer or remedy, but each and
every such right, power and(%f Mmedy shall be cumulative and
concurrent and shall be in addi /61},“4:@ any other right, power and
remedy given hereunder or now oxﬁ?ie’iﬁig:a‘,fter existing at law or in
equity or by statute. \2?':’:“
)

2.9 Stamp and Excise Tax. If awgg_cumentary additional stamp

or excise tax shall become applic y I:e»)}hzith respect to this
Mortgage, the Note, any loan or credif-éxftended hereunder, or any

security agreement, guaranty, the loan & J;g,%%ant or other document,
3
&

the Mortgagor shall promptly pay such (t in full (including
interest and penalties, if any) and slh -~ hold the Mortgagee
harmless with respect thereto. The Mort gé/;i"s liability under
this paragraph will survive the repayment ofﬁ“d.ggf{ebtedness under the

Note, prd
Yf‘\.’cg'}\

ARTICLE ITIT. AN

3.1 Successors and Assigns Included in Parties. Whenever in
this Mortgage one of the parties hereto is named or referred to,

the heirs, legal representatives, successors and aggigns of such
parties shall be included and all covenants and agreements
contained in this indenture by or on behalf of the Mortgagor and by
or on behalf of the Mortgagee shall bind and inure to the benefit
of their respective heirs, legal representatives, successors and
assigns, whether so expressed or not. Provided, however, that the
Mortgagor shall have no right to assign its obligations hereunder
without the prior written comsent of the Mortgagee, which consent
shall not be unreasonably withheld.

3.2 Headings. The headings of the sections, paragraphs and
subdivisions of this Mortgage are for the convenience of reference

10
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only and shall not limit or otherwise affect any of the terms
hereof.

3.3 Invalid Provisions to Affect No Others. If fulfillment
of any provision hereof or any transaction related hereto or to the
Note, at the time performance of such provisions shall be due,
shall involve transcending the limit of validity prescribed by law,
then ipso facto, the obligation to be fulfilled shall be reduced to
the limix of such validity; and if any clause or provision herein
containe ?ggerates or would prospectively operate to invalidate

4

this /9rfﬂ e in whole or in part, then such clause or provision
onlyxsha;l e held for naught, as though not herein contained, and
the req” er of this Mortgage shall remain operative. and in full
force aﬁd} ©ct. Notwithstanding any provision contained herein,
the totak-Tiability of Mortgagor for payment of interest, including
sexrvice c‘ﬁ%ﬁ&s, penalties or any other fees shall not exceed the
maximum ameidt of such interest permitted by applicable law to be
charged, and.;@}”&my payments by Mortgagor include interest in
excess to tR@f uction of the unpaid principal amount due and
pursuant hereﬁtqv

3.4 Numb
number, masculin
shall equally inc

Gender ., Whenever the sgingular or plural
feminine or neuter gender is used herein, it
e3the other.

"~ ARTICLE IV.
<

4.1 DNotice. Any~mgbice or other communication required or
permitted to be given feunder shall be sufficient if in writing
and delivered in person or gent by United States Certified Mail,
postage prepaid, to the gﬁ%ﬁies being given such notice at the
following addresses: NN

N Nren
Mortgagor: Executives Prtst, Ltd.
3250 Marg\Stiest
Miami, FL TR0
Attn: Stewagk/fﬁ.
e

President

Mortgagee: Palm Beach nggtfkv

a/o County Atﬁnﬁggﬁis Office

301 North Olive{Avthue, Suite 601
Wegt Palm Beach, - 1
Any party may change gaid address b§{§iving the other parties
hereto notice of such change of addrgas Notice given as
hereinabove provided sghall be dJdeemed giwgagon the date of its
depogit in the United States Mail and, I@ 8 sgooner received,
shall be deemed received by the party to whe ‘>it is addressed on
the third calendar day following the date on-which said notice is
deposited in the mail, or if a courier systefiid- pged, on the date
of delivery of the notice. C&iéé;5

ARTICLE V.

5.1 Future Advances. It is agreed that this Mortgage shall
also secure such future or additional advances as may be made by
the Mortgage at its option to the Mortgagor, or its successor in
title, for any purpose, provided that all those advances are to be
made within three (3) years from the date of this Mortgage, or
within such lesser pericd of time as may be provided hereafter by
law as a prerequisite for the sufficiency of actual notice or
records notice of the optional future or additional advances as
against the rights of creditors or subsequent purchasers for
valuable consideration. The total amount of indebtedness secured
by this Mortgage may decrease or increase from time to time, but
the total unpaid balance so secured at any one time sghall not
exceed twice the principal amount of the Note, plus interest, and
any disbursements made for the payment of taxes, levies or

11
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insurance on the Premises with interest on those disbursements.
If, pursuant to Florida Statutes Section 697.04, Mortgagor files a
notice specifying the dollar limit beyond which future advances
made pursuant to this Mortgage will not be secured by thisg
Mortgage, then Mortgagor shall, within one (1) year of day of
filing such notice, notify Mortgagee and its counsel by certified
mail pursuant to Section 4.1 of this Mortgage. In addition, such
a filing shall constitute a default hereunder.

5.2 \8ubordination. Mortgagee has approved a First Mortgage

el
provided-fhat it does not exceed $20,010,000.00 and further has
agregf t ubordinate to such First Mortgage. Mortgagee has
approved Second Mortgage provided that it does not exceed

$800,00§£‘ @ further has agreed to subordinate to such Second
Mortgaget..~” e Chair of the Board of County Commissioners of Palm
Beach Co&ﬁt'ﬁgnd the Clerk of the Court for Palm Beach County, are
hereby auﬁggiized to execute gubordination agreements required
herein withogﬁ;ofurther approval of the Board of County
Commissioner%}f/ Palm Beach County, Florida, provided such
documents are{ i& form acceptable to the County Attorney. Nothing
contained hereérfi shall, however, relieve the Borrower from its
obligation to ma§éf\‘ ents under the Promissory Note in accordance
with its terms. &/)
el "/’;"\‘,"a

5.3 Lien Pr:‘Lc{é;i.qt:fy’%_P The lien priority of this Mortgage shall
not be affected by "3tjrs'changes in the Note including, but not
limited to, an incresse in the interest rate charged pursuant to
the Note. Any partie&&}cquiring an interest in the Premises
subsequent to the date £his Mortgage is recorded shall acquire
guch interest in the emises with notice that Mortgagee may
increase the interest rgﬁgﬁgcharged. pursuant to the Note or
otherwise wmodify the Noﬂéﬁéﬁq the Note, as modified, and the
Mortgage shall remain super%qﬁ?ﬁo the interest of any Party in the
Premises acquired subsequenkx*#a the date of this Mortgage 1is

R

recorded, other than the Firé@*ﬁg$§gage and Second Mortgage.
RO

5.4 Security Agreement. ,ﬁﬁaigxinstrument also creates a
security interest in any and alir ‘iﬁ@gnt and furnishings as are
considered or determined to be \@e dotial property or fixtures,
together with all replacements, su ’"sttions, additions, products
and proceeds thereof, in favor of tﬁéqﬁirtgagee under the Florida
Uniform Commercial Code to secure pah f principal, interest
and other amounts due Mortgagee now &;/'@féafter secured hereby,
and Mortgagee shall also have all thb: rights and remedies of a
secured part under the Florida Uniform ercial Code shall be
cumulative and in addition to all otheék;ights and remedies of
Mortgagee arising under the common law oﬁﬁéﬁy other laws of the
State of Florida or any other jurisdiction\(.~'/

s~

e

5.5 Nonrecourse. ANYTHING CONTAINEDQ‘;m {RELN TO THE CONTRARY
NOTWITHSTANDING, IN THE EVENT OF ANY DEFAULT BY | BORROWER UNDER
THE LOAN REFERENCED HEREIN, THE SOLE REMEDY OﬁtmggghORTGAGEE SHALL
BE TO FORECLCSE AGAINST THE PROPERTY GIVEN AS SECURITY FOR THIS
LOAN, AND IN NO EVENT SHALL THE BORROWER HAVE ANY LIABILITY FOR THE
PAYMENT OF THE LOAN OR FOR ANY OTHER OBLIGATIONS REFERENCED HEREIN,
OR FOR THE PAYMENT OF ANY DEFICIENCY FOLLOWING THE FORECLOSURE
AGAINST THE PROPERTY GIVEN AS SECURITY FOR THE LOAN.

5.6 C(Choice of Law. This Mortgage is to be construed in all
respects and enforced according to the laws of the State of Florida
and you shall be in Palm Beach County.

5.7 Binding Effect. This Mortgage shall be binding upen and
insure to the benefit of the Mertgagor and Mortgagee hereto, and
their respective heirs, successors and assigns.

12
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IN WITNESS WHEREOF, the Mortgagor has executed and sealed this
Mortgage, the day and year first above written.

Signed, sealed and delivered
in the presence of:

EXECUTIVE TRUST, LTD.
By: Executive Trust Associates,
L.L.C.

By:

Shawn Witson
Vice-President

O

S
STATE OF FLOKFIR
COUNTY OF PALM/ BlicH
Yoo
o,

The foregging inf dment was acknowledged before me this :Zd7ﬁb

day of @552 (. 52 2005 by Shawn Wilson, Vice-President of
Executive Trust A Fﬁ%&@teﬂ, L.L.C., general partner of Executive
Trust, Ltd., who i&{personall own to or who has produced ___

as identifiegnion and who didfdid ngt take an oath.

eh
(Sigpature of Notary)

dfnw /1. Bersch
(Typed, Printed, or Stamped
Name of Notary)

13
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EXHIBIT “A”

LEGAL DESCRIPTION

SEE ATTACHED LEGAL DESCRIPTION
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EXHIBIT “A”
LEGAL DESCRIPTION

bared i .
Being a parcel of lend lying in portioss of Section 17, 19 and 20, Townakip 43 South, Range 43
East, Palm Beach County, Floride, and being more particularly described as follaws:

Commencirig &t & pointin the south line of Paim Beach Lakes Boulevard, &5 racorded in Plut
Book 28, Page 94 of the Public Records of Paim Besch County, Flodda at the interaection with
tha N t cornec of the Plat of Executive Center Driva, ax recorded In #lat Book 88, Page 25

af the Records of Patm Beach County, Florida; thence along the north line of sald Plat of
Executive.G Drive the following four (4) courses and distences:

1.‘: outh. 4403 ‘34" East, & distanice of 52.51 feet;

2, 5 04°45" East, a dimtance of 7177 feet 1o & point of curvature of & chrouler curve

ancave” southwest having « radivs of 2007.85 feet and & central sngie of 930°08"
of ssid curve an are leagth of 332.59 foet:
3 57°16" East, ¢ distance of 2.62 feet ta the Point of Beginning:

Thosga. chbtinue North 36°57°16" East, & distance of 417,18 feet; thence North
53°02'24"m~’: long & fine radial to the next described curve, 30.00 feet to & point of
curvature of & clrettaricusve canceve 1 the southesst having a radivs of 2518.27 fect snd x
central angle of 2068°57*; thence along the arc of said curve an arc disance of 95.15 faet; thence
south 49423'42" exg of 395.50 feet; thence south 25%46°37* East, 3 distance of
$42.46 fort; thence Solith'63428" 10" West, a distaice of 176.16 feet to n point of curvature of &
circular curve concavi the northwent having 1 radius of 460.00 fact and # central angle of

25%03'41"; thence along thy f 4aid curve an arc length of 201,21 feet to a point in the said
northerly line of the Pln‘qff ive Center Drive; thenice long seld northerly line the
following four (4) courses ftoss; .

1. North 43°34°10°W, i & R of 4,12 foet 16 & point of curvature of a cireular curve
coneave to the northesst hmmtidj, 1761 faat and & central angle of 15434° 127,

2. Along the e of said curve distancs of 348,28 feet;

3 Narth 32°59° 58 West 2 of 334,71 fect 1o & paint of curvature of x creidar curve

concave o the southwest having a radius 9£2010,35 feet and a cemtral angle of 2°35*50";
4. Along the arc of asid curve i of91.21 feet to the Point of Beginning,

Togethet with the following described i

)
A parcel of land lying in Section 20, Tt 43 South, Renge 43 East, City of West Palm
Beach, Paltt Beach County, Florids, sald zr?’wg cularly described s follows:

e
Commence ax the Northweat comer of said Secth c./i‘aqm South 39%51 41" East alotg
the North line of 1aid Section 20, & distance af § feeithence South 49°23°42" East, 2
“distance of 34,76 feet; thence South 23%46'37" Easl. 45216.19 foet to the Hoint of
Beginaing: thence South 29*18'43" East, s distance 0£81 thence Sotith 38950'37 East,

> LY
;f 46,10 foet; thence South

a distance of 43.83 fect; thence South 15950'a Bust, 1
a distence oF £.29 feet:
Begimning.

16°29°21" East, 4 distanca of 130.50 fect: thence South 74° Lo
thence North 23°46°37" Wesi, ¢ distanco of 241.73 fact o the Peinief
=

Together with the fﬁuowlng described property: B
Pareel 2; K‘{/ -

o
A drainage easement, lying in Section 17, Township 43 South, Range 4. E’m
County, Floride, being more particularly described ay follows: " )
A
KE

f' N

Commencing at the Southwaest commer of sald Section 17; thence South 89'5%'41 ong the
south line of said Section 17, 1 distance of 94,10 feet; thence depasting sald Wﬁe lorth
36°57"36" Eaxt, & distance of 176,22 foet; thence Noeth 53°02424" West on a¢adl) [3
distance of 30,00 feet to » point an the northerly lins of a1 40 foot Non-Exglusive I
Essement and Drainage Exsement recorded In Offcial Record Bogk 8135, Page 1017, Of8cln
Record Book 11870, Page 300 and Official Record Baak 2550, Pags 1408, Public Rec s of
Palm Beach County, Flovids and & point of curvatire of ourve conotve t Ot southeest, having
A rndive of 253827 faet, o radia bearing of South 53°02'24* Begt and a central angle 020852
thence northeasterly xlong said northerly line and arc of wald curve, & distance of 95,15 feet 1o the
Point of Beginning; ﬁmuconﬂmdonxmdmmy line, and said eurve, concave 1o the
southeast, having u radius of 2§38.24 foet, & radlal bearing of South 50°53'32"* Exst and & central
angle of { 142429 thence eusterly along the are of said curvs, u distance of 505,39 foet to &
point aq the vorth line of & 60 foot Drainage Exsement, as described in Offichl Record Hook
2550, Puge 1406, Public Recards of Palm Beach County, Flociia; thetioa North §2%01'43" Bast
tlong said north line, 1 distence 0£328.99 foet, 10 2 point on the westady line of ik 50 foot
Drinage Exsenent, 85 deacribed in said Official Racond Book 2950, Page 1406; thenog
departing said north line North 2634 "24" West slong the wentenly line of said S0 foot Dralnsge
Easemnent, a distance of 122,97 foec t0 & point on the northardy line of & Parcel of fand described
in Official Record Book 11243, Page 1534, Public Records of Paltn Beach County, Florids;
!}meeNyﬂh 63°52'19” East iong 34id northarly Tine, 3 distanse of $0,00 fost to & point on the
eastetly lina of 2aid $0 foot Drainage Eesement; thenoe South 26"37'24" East along the casterdy
lioe, & distunice of 241,33 foet Io the southesst comar of said 50 foot Drainuge Eesement
described in Officizl Recond Book 2550, Page 1406; thence South 62°01°43" Weat Along the
southery lina of said 60 foot Drainage Easement, 4 dittunce of 365,37 foot; thence Sauth
39%29°03" Bast 1o the southesst comer of axid 30 foot Non-Bxolusive Outfall Ensernent and

Essernont Recmqed in Official Record Book 8133, Page 1017, Official Record Book

of 491,55 foet; thence departing said south line, North 49°23°42" West, & distance of 80,03 feet
to the Point of Beginninge .
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PROMISSORY NOTE

262,000,00 West Palm Beach, Florida
$ Manchh 20 , 2005

FOR VALUE RECEIVED the undersigned Executive Trust, Ltd., a

gi@ ida limited partnership ("Maker"), promises to pay to the order
B BEACH COUNTY, a political subdivision of the State of
\%qu a, together with any other holder hereof ('Holder"), at 301

;’ Olive Avenue, West Palm Beach, Florida 33401, or such other
S%;g? #3 Holder may from time to time designate in writing, the
) ’qé%bgl sum of Two Hundred Sixty-Two Thousand Dollars
($2

: Q&0.00) plus accrued interest, to be paid in lawful money of
the‘ﬁéﬁted States of America, as follows:

F
1%?;/ is Note shall bear interest only computed at the stated
Kz rdte of three (3%) percent per annum on the outstanding
\“pr%pcipal balance from time to time remaining unpaid from
theddate of each disbursement.
N

2) R ??ﬁgnt hereunder shall occur as follows:

‘v‘f.,f‘: ks
(a)“;?§§§ the date hereof until December 31, 2005 no
ayments will be required and interest will accrue
apdyte payable at the maturity date.
s

{b) Reéﬁqugt thereafter shall be limited to the actual
cash[ﬁ%dw of the Project which shall be determined
annually’on a calendar year basis, commencing with
the yq%&ﬁgpoos, and certified by an independent
Certifded’Pyublic Accountant reasonably acceptable
to the §SUhty, prior to the annual payment due
date. The fixsb annual payment due date hereunder
shall be il 30, 2006, with respect to all
payments digtinder subparagraph 4) below for the

preceding ca%endar’year. Subsequent annual payments

shall be dué%ﬁ%mﬁhe 30th day of April for each

preceding caiéﬁ,hr yeaxr thereafter through

December 31, 20¥pT(Msturity Date), at which time
all outstanding Qg%iﬁ&ipal indebtedness together
with all accrued\éhd unpaid interest thereon shall
be due and payable, '”}@SS acceleration is wade by
Holder pursuant to wggprovisions hereof.
Caam
3) Maker agrees to provi é:ﬁ?@pnually to Holder a
certification of Project /Aif e and expensgeg, and
certified by an independen%f@g;ZEtied Public Accountant
acceptable to the County, whichzgﬁgll be used by Holder
to determine payments due herRuwhder said certification
shall be provided prior to each anpual due date
commencing for the year 2005.

4) Subject to requirements under the First Mortgage and the
Limited Partnership Agreement, commencing with the year
2005, payments from Project income as determined by

Holder shall be applied to pay the following items in
order of priority:

a) First Mortgage fees and debt service, and all
reasonable Project expenses; and
b) Second Mortgage fees and debt service;
1

" . o ———
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c) Bage interest payment on principal balance hereof
equal to three percent (3%) per annum; and

d) Any such base payment of interest hereunder
deferred from previous years commencing with the

year 2005.
5) Any payments of current or deferred bage interest due
annually hereunder shall be deferred until the next
Q:x////:) annual due date to the extent that Project income is
§ ingufficient to make said payments pursuant to the
”\:;’Q payment priority schedule in paragraph (4) above and as
% ))\ O determined by Maker.

+r6])s This Note may be prepaid in whole or in part at any time,
W without penalty or premium. Any prepayment hereunder
/?\s@sall be applied first to unpaid costs of collection,
%/ rvicing fees, and late charges, if any, then to
‘»\1:, derued, deferred and unpaid interest and the balance, if
any, to the principal balance.

e

7) i maturity or acceleration, this Note ghall bear
i {"e:gt at the Default Interest Rate until paid in full.
i L

8) All " hereunder shall be ag construed and defined in

Chaptér 91-28, Florida Administrative Code.

N
PALM BEACH COUNT%?E&DPOLITICAL SUBDIVISION OF THE STATE OF FLORIDA
IS EXEMPT FROM Pé?MENT OF EXCISE TAX ON DOCUMENTS, STAMPS HAVE
BEEN AFFIXED TO THEC?&%?GAGE AND CANCELED AS REQUIRED BY LAW,
M e

This Note is exqug‘;" pursuant to the terms and conditions of
that certain Loan Agre ty dated March 1%, 2005 between Maker, as
Borrower, and Holder, %‘%@;der, is secured by a Mortgage and
Security Agreement (the( ortgage") encumbering certain real
property located in Palm @S‘hwgounty, Florida (the "Premises"),
all of even date herewith, & foregoing and all other agreements,
instruments and documents %’]glive‘:‘ced in connection therewith and
herewith are collectively refe:rf’/gi‘:g\d to as the "Loan Documents.®

AN

%,

This Note has been execu‘é%ct?k; delivered in, and is to be
governed by and construed under (j%e;’%ws of, the State of Florida,
as amended, except as modified Kw'the laws and regulations of the
United S8tates of America. g

e

Nothing herein contained, nor any’(’t%nsaction related thereto,
shall be construed or so operate as\gq/—, equire the Maker to pay
interest at a greater rate than is ;i’eﬁ%awful in such case to
contract for, or to make any payment ngg /\do any act contrary to
ethical law., Should any interest or Oothe? charges paid by the
Maker, or parties liable for the pawhésER of this Note, in
connection with the Loan Documents result in the computation or
earning of interest in excess of the maximum rate of interest that
is legally permitted under applicable law, any and all such excess
shall be and the same is hereby waived by the Holder, and any and
all such excesg shall be automatically credited against and in
reduction of the balance due under thig indebtedness, and a portion
of Baid excess which exceeds the balance due under this
indebtedness shall be paid by the Holder to the Maker.

Holder shall have the right to declare the total unpaid
balance hereof to be immediately due and payable in advance of the
Maturity Date upon the failure of Maker to pay when due any payment
of principal or interest or other amount due hereunder; or upon the
occurrence of an Event of Default pursuant to any other Loan

2
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Documents now or hereafter evidencing, securing or gua;anty?ng
payment of this Note. Exercise of this right shall be with five
(5) days prior written notice to Maker or to any other person
liable for payment hereof.

Any payment hereunder not paid when due (at matqrity, upon
acceleration or otherwise) shall bear interest at the highest rate
aldowed by applicable law from the due date until paid.

;j;;' Provided Holder has not accelerated this Note, Maker shall pay
rt;hol a late charge of five percent (5%) of any required payment
Q 3 is not received by Holder when said payment iz due pursuant
i Note. The parties agree that said charge is a fair and
rﬁﬁsf ble charge for the late payment and shall not be deemed a
peﬁ%iﬁ@i
U

Ti@ﬁ“fg of the essence hereunder. In the event that this Note
is coltkﬁ/ d by law or through attorneys at law, or under advice
therefr§ﬁ,_ aker agrees, to pay all costs of collection ineluding
reagonabl€ attorneys' fees, whether or not suit is brought, and
whether ipgdwred in connection with collection, trial, appeal,
bankruptcégi/j;ther creditors proceedings or otherwise.

e

Acceptaﬁégfé artial payments or payments marked "payment in
full" or “in‘gi%ﬁggaction" or words to similar effect shall not
affect the dut f Maker tc pay all obligations due hereunder, and
shall not affecggégpe right of Holder to pursue all remedies
available to it (gg% any Loan Pocuments.

The remedies o@ﬁﬁ%ﬁﬁer shall be cumulative and concurrent, and
may be pursued singg%g%ly, succesgively or together, at the sole
discretion of Holdey?@‘ ncluding specifically any failure to
exercise or forbearanﬁaﬁ”g‘the exercise of any remedy, shall be
deemed to be a waive Tlizelease of the same, such waiver or
release to be effected o hrough a written document executed by
Holder and then only toqégégéﬁggnt specifically recited therein.
A waiver or release with g&gﬁge to any one event shall not be
construed as continuing or%é‘ﬁgﬁstituting a case of dealing, nor
shall it be construed as a &?;fr ; Or as a waiver or release of,
any subsequent remedy as to a{§§§$equent event.

\ )
Any notice to be given or g%;b served upon any party hereto
in connection with this Note, wh er required or otherwise, may be

given in any manner permitted unde%ﬁt@& Loan Documents.
Foé .

L
The term "other person 1ia5f§?3%¢g' payment hereof" shall
include any endorser, guarantor, su%éty?or other person now or

hereafter primarily or secondarily lfﬁj;é or the payment of this
Note, whether by signing this or ano§~ L4080 document .,

Pad
7
Whenever the context so requires,ngéén%uter gender includes
the feminine and/or masculine, as the case may be, and the singular

number includes the plural, and the plural number includes the
gingular,

Maker and any other person liable for the payment hereof
regpectively, hereby (a) expresgsly waive any valuation and
appraisal, presentment, notice of dishonor, protest, and diligence
in collection; (b)consent that Holder may, from time to time and
without notice to any of them or demand, (i)extend, rearrange,
renew or postpone any or all payments, (ii) release, exchange, add
to or substitute all or any part of the collateral for this Note,
and/or (iii) release Maker (or any co-maker) or any other person
liable for payment hereof, without in any way modifying, altering,
releasing, affecting or limiting their respective liability or the

3
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lien of any security instrument; and (c¢)agree that Holder, in order
to enforce payment of this Note against any of them, shall not be
required first to institute any suit or to exhaust any of its
remedies against Maker (or any co-maker) or against any other
person liable for payment hereof or to attempt to realize on any
collateral for this Note.

ANYTHING CONTAINED HEREIN TO THE CONTRARY NOTWITHSTANDING, IN
THE\EVENT OF ANY DEFAULT BY THE MAKER UNDER THE LOAN REFERENCED
a N, THE SOLE REMEDY OF THE HOLDER SHALL BE TO FORECLOSE AGAINST
NTHE PERTY GIVEN AS SECURITY FOR THIS LOAN, AND IN NO EVENT SHALL
#5\MAKER HAVE ANY LIABILITY FOR THE PAYMENT OF THE LOAN OR ANY
OHER, QBLIGATIONS REFERENCED HEREIN, OR FOR THE PAYMENT OF ANY
DE{ }ngcy FOLLOWING THE FORECLOSURE AGAINST THE PROPERTY GIVEN AS
SEdt%g)zzgzj; FOR THE LOAN.
<y

MAK&&CmND HOLDER WAIVE THEIR RIGHTS TO A TRIAL BY JURY IF ANY
ACTIONS THER ARISING IN CONTRACT OR TORT, BY STATUTE OR
OTHERWIE ,Q N ANY WAY RELATED TO THIS NOTE. THIS PROVISION IS A
MATERIALYYNDUCEMENT FOR HOLDER'S EXTENDING CREDIT TO MAKER AND NO

WAIVER OR%%[“ ATION OF HOLDER'S RIGHTS UNDER THIS PARAGRAPH SHALL
BE EFFECT LESS IN WRITING AND MANUALLY SIGNED ON HOLDER'S
BEHALF. tglgpe

)
IN WITNEBﬁﬁWﬁﬁREOF, Maker has executed this Note on the day
and year firsti@bove written.

(8/9 EXECUTIVE TRUST, LTD.
. By: Executive Trust Associates,
N L.L.C.

Shawn Wilson
Vice-President

G: \WPDATA\ENG\TKF\HTF.AGT\Executive-tz‘rust-L\:ddﬁ?ﬁh{@ay) ~Prom-Note-01-11-05~ (Clear) ,wpd
LG
AN

)
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