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PALM BEACH COUNTY
BOARD OF COUNTY COMMISSIONERS

AGENDA ITEM SUMMARY

Meeting Date: May 19, 2015 [ 1Consent [X] Regular
[ 1 Ordinance [ 1 Public Hearing

Department: Department of Economic Sustainability

I. EXECUTIVE BRIEF

Motion and Title: Staff recommends approval of a request to: A) approve the payoff of a
junior mortgage prior to satisfaction of a County held mortgage from Executive Trust, Ltd. (ETL);
B) amend the Board’s April 21, 2015 Conceptual Approval of the subordination of a County
mortgage to increase the first mortgage amount by $719,900; and C) confirm that the
Delegation of Authority granted on April 21, 2015, to the County Administrator, or his designee,
to execute necessary documents encompasses the new first mortgage amount of $20,729,900.

Summary: On April 21, 2015, the Board of County Commissioners (BCC) conceptually
approved amendment of the loan documents with ETL and authorized subordination of the
County mortgage to a new first mortgage loan from Walker & Dunlop, LLC in an amount not
exceed the $20,010,000 principal amount of the original first mortgage. Although ETL intended
to refinance the first mortgage with a U.S. Department of Housing and Urban Development
(HUD) loan in an amount not to exceed $20,010,000, favorable interest rates have now allowed
ETL to borrow $20,729,900. ETL has requested that the County amend its subordination
approval to allow the increased amount. ETL has informed Staff that HUD is requiring that the
additional loan amount be reinvested into the property for renovations and used to pay off in full
a $447,104 mortgage held by the Florida Housing Finance Corporation (2011 FHFC Mortgage).
Loan payments owed to date under the County mortgage will continue to be due and payable
according to existing cash flow requirements contained in the loan documents, however, ETL
has agreed to begin annual payments of a $7,500 monitoring fee and a $7,860 interest payment
on the County loan. The original funding was provided from the State Housing Initiatives
Partnership Program and no County funds are involved. (DES Contract Development)
District 7 (JB)

Background and Justification: On March 1, 2005, the County entered into a cash flow
dependent Loan Agreement (R2005-0463) with ETL to provide $262,000 in State Housing
Initiative Partnership Program funds towards the construction of Malibu Bay, a 262 unit
affordable housing rental project located at 750 West Executive Center Drive, in West Palm
Beach. The County’s funding was secured by a Mortgage and Security Agreement and a
Promissory Note from ETL. The County mortgage is third in seniority behind the Housing
Finance Authority of Palm Beach County’s first mortgage with a principal amount of
$20,010,000, and the South Florida Regional Planning Councils second mortgage with a
principal amount of $800,000. The City of West Palm Beach holds a fourth mortgage with a
principal amount of $200,000, and Florida Housing Finance Corporation holds the fifth mortgage
with a principal amount of $447,104, both of which are subordinate to the County mortgage.
Cash flow dependent loans require the borrower to annually submit certified financial statements
to the County. These statements are reviewed by the Office of Financial Management and
Budget to determine whether a payment is due from the borrower for the period covered by the

financial statement. Payments received in this regard are first applied towards accrued interest
and then towards the reduction of principal.

Attachments:
1. Location Map
2. Mortgage and Security Agreement and Promissory Note from ExeﬁJtive Trust, Ltd.




A.

Il. FISCAL IMPACT ANALYSIS

Five Year Summary of Fiscal Impact:

Fiscal Years 2015 2016 2017 2018 2019

Capital Expenditures

Operating Costs

External Revenues ($15,360) | ($15,360) | ($15,360) | ($15,360) | ($15,360)

Program Income

In-Kind Match (County)

NET FISCAL IMPACT ($15,360) | ($15,360) | ($15,360) | ($15,360) | ($15,360)

# ADDITIONAL FTE
POSITIONS (Cumulative)

Is Item Included In Current Budget? Yes No X
Budget Account No.:

mer——

Fund Dept Unit Object Program Code/Period ___

Recommended Sources of Funds/Summary of Fiscal Impact:
Palm Beach County will receive an annual monitoring fee in the amount of

$7,500, and an annual interest payment in the amount of $7,860 if this item is
approved by the BCC.

D ‘
Departmental Fiscal Review: ] %@
Shairette Major, anager | \

lll. REVIEW COMMENTS

OFMB Fiscal and/or Contract Development and Control Comments:

e Ao QWW;/,;

o) M'BK/D A4 Confract Develoghient and Control

5 Ser S~1&r5

Legal Sufficiency:

ff

[ B //S// "//)

Assigtant County Attorney

Other Department Review:

Department Director

(THIS SUMMARY IS NOT TO BE USED AS A BASIS FOR PAYMENT)



LOCATION MAP

750 West Executive Center Drive, West Palm Beach North '
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This instrument prepared by A:.'}.“zggfgge?;‘é"t}’; Florida
and to be returned to: Sharon R. Back,CLERK & COMPTROLLER
Tammy K. Fields, Esq. Pgs 0865 - 8a3; t19pgs)
Palm Beach County Attorney's Office
P.O. Box 1989
West Palm Beach, FL 33402

MORTGAGE AND SECURITY AGREEMENT

,.//\) ’/A

A

\% HI ORTGAGE INDENTURE, executed this 39 day of mVM(A /
2005, Jby-Hxecutive Trust, Ltd., a Florida limited partnership, (the

"Mortgéy )@ as party of the first part, and PALM BEACH COUNTY, a
Politicdl- slbdivision of the State Of Floride (the "Mortgagee")
(which t :rmfa‘s used in every instance shall include the Mortgagee's
successox‘@,&"ﬁd assigns), as party of the second part;

»

WITNESSETH:

"
AVt

U . e e e
The Mortgagor®$ the owner of the premises described in Exhibit van
attached heretg -{Rereinafter the "Premises") and made a part
hereof, Mortg has this date loaned Two Hundred Sixty-Two
Thousand Dollar A%$262,000.00) to Mortgagor and in connection
therewith Mortga r.’has this date executed and delivered to
Mortgagee its Promisgfioky Note in that amount (the "Note"). A true
copy of the Note is aﬁhexed hereto as Exhibit "B" and forms a part
hereof. KQE%

2

This Mortgage 1is giggé in accordance with that certain Loan

Agreement executed on t?ézh B Ll day of_March , 2005 between
Mortgagor and Mortgagee. ﬂgiﬁ:Mortgage and Security Agreement, the

Note, and the Loan Agreeméﬁ%}shall hereinafter collectively be
referred to as the "Loan Docw Shts" .
R

N
GRAN%\)CQAUSE

NOW, THEREFORE, the Mortgagor, fgi%?%ﬁiﬂeration of the premises and
in order to secure payment of \Boths “the principal of, and the
interest and any other sums payabﬁ?iﬁp\the Note or this Mortgage,
and the performance and observance{é%ghll the provisions hereof,

"

and of the loan documents, hereby g}%ég;%; ases, bargains, sells,
warrants, aliens, remises, releases,(épgy Ys, assigns, transfers,
mortgages, hypothecates, deposits, pleddes, sets over and confirms
unto the Mortgagee, all of the Mortgagor'gréatate, right, title and
interest in, to and under any and all of gﬁmremises, improvements
(including improvements to be made hereafféfﬁ, fixtures here and
below described and located on the Pré@@éﬁ which sometimes
collectively referred to hereinafter as t%&)ﬁﬁ%%tgaged Property".
N Sy

TOGETHER with all and singular the r§§hﬁg§ interests and
appurtenances whatsoever, in any way beﬁdn@éﬁé% relating or
appertaining to any of the Premiges hereinabove mentioned or which
hereafter shall in any way belong, relate or be appurtenant
thereto, whether now owned or hereafter acquired by the Mortgagor
including but not limited to all of Mortgagor's sewer capacity
rights, and Mortgagor's rights under contracts, permits, licenses

hereunder and so long as
the game are not subjected to garnishment levy, attachment or lien.

TO HAVE AND TO HOLD the Premises and all parts, rights,
members and appurtenances thereof, to the use, benefit and behalf

NOTE_TO RECORDER: Section 159.621, Florida Statutes, exempts notes and mortgages from
the dogumentary stamp tax imposed by Chapter 201, Florida Statutes, and from
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of the Mortgagee, its successors and assigns in fee simple forever,
and the Mortgagor covenants that the Mortgagor is lawfully seized
and possessed of the Premises in fee simple and has good right to
convey the same, that the same are unencumbered excepting taxes
accruing subsequent to 2003, and those certain exceptions appearing
on the Mortgagee's Title Insurance Policy given in connection
herewith and specifically approved by Mortgagee, .and that the
Mortgag will warrant and defend the title thereto against the
claims 11 persons whomscever, except as hereinafter expressly

e
Nagggﬁhﬁianding the foregoing, this Mortgage shall be subject
and subf'lﬁba e to separate mortgage and security agreements and
relatedqﬁygéﬂ“ documents encumbering the Premises upon their
execution‘;jémbrtgagor in favor of The Housing Finance Authority of
Palm Beach“€ounty; Florida, in an original principal amount not to
exceed $20,Q;g§ 00.00("First Mortgage"), and The South Florida
Regional Plahg} Council in an original principal amount not to
exceed $800,0dhy0ﬁ (collectively the “Semior Debt”)

PROVIDED A E? that if the Mortgagor shall pay unto the
Mortgagee all sumg Péquired urider the terms of the Note, which Note
is in the origindl-"principal amount of $262,000.00 and has a
maturity date of hgcggfer 31, 2020, unless such maturity is
accelerated as set QE%t in the Note, and shall comply with and
abide by each and e&3e one of the stipulations, agreements,
conditions and covenan‘:\S the Loan Documents, then in such event
this Mortgage and Secui?ﬁ%”Agreement and the estate hereby created
shall cease and be null an ;ggid.

)

e
The Mortgagor covenaﬁé“ #hth the Mortgagee as follows:
77 '5;5

1.1 Paymentsg of Indebt€%§§§g. The Mortgagor shall punctually
pay the principal and interestfa dEéL} other sums to become due in
respect to the Note at the ﬁé% )éhd place and in the manner
specified in the Note, accordi to-the true intent and meaning

thereof, all and any coin or c%%;i?é@ of the United States of

America which at the time of such ytent shall be legal tender for

the payment of public and private ?655
RV
pac:)
¥

1.2 Taxes, Liens and Other Cha gé%i&f)
%
o ;igf when the same shall
h)

(a) The Mortgagor, from time
become due and payable, will pay and disle' e all taxes of every
kind and nature, all general and speca -Qgﬁsessments, levies,
permits, inspection and license fees, all wéﬁgy,and sewer rents and
charges and all other public charges, whether of a like or
different nature, imposed upon or assessed. gé} st the Mortgaged
Property or any part thereof or upon the re¥exi gk rentg, issues,
income and profits of the Mortgaged Property Afising in respect
of the occupancy, use or possession thereof. g%fﬁ‘fgquirement does
not in any way preclude Mortgagor from contesting real or personal
property taxes when appropriate. The Mortgagor will, upon the
request of the Mortgagee, deliver to the Mortgagee copies of
receipts evidencing the payment of all such taxes, assessments,
levies, fees, rents and other public charges imposed upon or
agssessed against the Mortgaged Property or the revenues, rents,
issues, income or profits thereof.

(b) The Mortgagor shall pay, from time to time when the
same shall become due, all lawful claims and demands of mechanics,
materialmen, laborers, and other persons or entities which, if
unpaid, wmight result in or permit the creation of, a lien on
Mortgaged Property or any part hereof, or on the revenues, rents,
issues, income and profits arising therefrom whether such lien is

2
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or may become prior or remain inferior to the Mortgage and also,
irrespective of the priority of such other lien(s). Mortgagor in
general will do or cause to be done everything necessary so that
the lien hereof shall be fully preserved, at the cost of the
Mortgagor, without expense to the Mortgagee.

(c) The Mortgagor shall pay any taxes except income
taxes iIMgosed on the Mortgagee by reason of the Mortgagee's
owneri%fpﬁ f the Note or this Mortgage.

i.i ,/igggggggg. The Mortgagor will keep the Mortgaged
Properw', nE%nuously insured in an amount no less than full
insurablg”v8ilYe which coverage shall insure the Mortgaged Property
against ﬁh@ 30r damage by fire and by the perils covered by
extended d@%@%&ge and against such other hazards as the Mortgagee,
in its solé’diagggtion, shall from time to time require, for the
benefit of t@g; ortgagee. All such insurance at all times will be
in an insurany dmpany or companies in such amounts and with terms
reasonably accogptable to the Mortgagee, with loss, if any, payable
to the Mortgagee as, its interest may appear, pursuant to a non-
contributory moﬁ%?%%?e clause which shall be satisfactory to the
Mortgagee; and f‘% with upon the issuance of such policies they
will deliver to th%(ﬂqttgagee copies of receipts for the premiums
paid thereon and cettiﬁ?gftes of insurance and certified copies of
such policies. Any Qé Ities furnished the Mortgagee shall become
its property in the evenf. the Mortgagee becomes the owner of the
Premises by foreclosure6§§{ptherwise. Subject to the rights of the
Mortgagee pursuant to thg-First and Second Mortgages, the Mortgagee
is hereby authorized and mpowered, at its option, to adjust or
compromise any loss under %hﬁ;insurance policies on the Mortgaged
Property. Each insurance cofgany is hereby authorized and directed
to make payment for all sﬁé@ﬁiosses to the Mortgagor and the
Mortgagee jointly. Should ‘db%as be incurred, equal to or in
excess of fifty percent (50%) o-fghg\full insurable value of the
Mortgaged Property, then in suchgéﬁepk, Mortgagee and Mortgagor may
jointly elect to use the proceedégfé;%th@ reconstruction and repair
of the Mortgaged Property or, in he“\lgernative, to apply the net
proceeds to the payment of the indeheédness hereby secured, whether
then due or not. The provisions of ﬁﬁ@?Section 1.3 are subject to
the rights under the First and S ggn Mortgages, to which the
rights of the Mortgagee are subordinaF%f?x,
1.4 Care of Premises. ‘{//_\\

(a) The Mortgagor will keep\éhe;fnprovements now or
hereafter erected on the Premises in good /éonidition and repair,
will not commit or suffer any waste and willﬁ&ﬁ? O or suffer to be
done anything which will increase the risk§?;?f1r or other hazard
to the Premises or any part thereof. W

~

~ L
(b) If the Premises or any part QHE%ESf)iS damaged by
fire or any other cause, which damage exceeds Two Hundred Thousand
Dollars ($200,000.00), the Mortgagor will give immediate written
notice of the same to the Mortgagee.

(c) The Mortgagee or its representative is hereby
authorized to enter upon and inspect the Premises at any time
during normal business hours.

(d) The Mortgagor will promptly comply with all present
and future laws, ordinances, rules and regulations of any
governmental authority affecting the Premises or any part thereof.

(e) If all or any part of the Premises shall be damaged
by fire or other casualty, the Mortgagor will, upon request of the

3
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Mortgagee, promptly restore the Premises to the equivalent of its
condition immediately prior to such damage, and if a part of the
Premises shall be damaged through condemnation, the Mortgagor will,
upon reguest of Mortgagee, promptly restore, repair or alter the
remaining part of the Premises in a manner satisfactory to the
Mortgagee. The Mortgagee recognizes that this mortgage will be
subordinate to the First Mortgage, and to the extent this provision
with the similar terms and conditions of the First
Mortgagezthe First Mortgage shall supersede and Sl"lall be
cont Wi Nothing contained herein shall, however, relieve the
Mortgﬁ‘qgr/ om its obligation to make payments under the Promissory
Note ifb(_“«::\ rgance with its terms.

i her Assurances; Modifications. At any time, and from
time to t ﬁl,'e;;/upon request by the Mortgagee, the Mortgagor will
make, exer se . apd deliver or cause to be made, executed and
delivered, tg_,g;e' Mortgagee, any and all other further instruments,
certificates \’; pther documents as may, in the opinion of the
Mortgagee, be\ycessary or desirable in order to effectuate,
complete, or perfiect or to continue and preserve (i) the
obligations of &\p/e'ﬁ; ortgagor under the Note, (ii) the security
interest of this 'M age, and (iii) the mortgage lien hereunder.
Upon any failure b%’flel Mortgagor so to do the Mortgagee may make,
execute and record ‘any’.? all such instruments, certificates and
documents for and in( H& name of the Mortgagor and the Mortgagor
hereby irrevocably dappoints the Mortgagee the agent and the
attorney in fact of th{gﬁsiﬁtgagor so to do.
Ls/
1.6 Expenses. In

gdition to the expenses described in
subparagraph 2.6 (b) hereofg/dt% Mortgagor will pay or reimburse the
Mortgagee for all reasonab -“@/;%‘qtorney's fees, costs and expenses,
including those in connectio@ﬁ)n};h appellate proceedings, incurred
by the Mortgagee in any pr“tﬁc{e%gings or in any action, legal
proceeding or dispute of any KL Wtich relate to or arige from the
Mortgage of the interest createcﬂ_%fgfp&’n, or the Premiges, including
but not limited to the exerciﬁ\?/gﬁ ~fhe power of sale of this
Mortgage, any condemnation acti ~inyelving the Premises or any
action to protect the security her 77and any such amounts paid by
the Mortgagee shall be secured by '?}ylortgage.

: ’ ) Y X
1.7 Estoppel Affidavits. The Moﬁg@&, upon ten days' prior
written notice, shall furnish the Mo Qghgee a written statement,

duly acknowledged, setting forth the “L@d principal of, and
v

interest on, the indebtedness secured her And whether or not any
off-sets or defenses exist against such kr'{c;,;:\pal and interest.

/’,
1.8 Subrogation. The Mortgagee shal “‘.’.Ig'éfgubrogated to the
claims and liens of all parties whose 18Tms or liens are

R

discharged or paid with the proceeds of th¥ ‘iﬁ’d’g’ngtedness secured
hereby. Qi«;’_’_/-:&

1.5 Performance by Mortgagee of Defaults by Mortgagor. If
the Mortgagor shall default in the payment of any tax, lien,
assessment or charge levied or agsessed against the Premises; in
the payment of any utility charge, whether public or private; in
the payment of any insurance premium; in the procurement of
insurance coverage and the delivery of the insurance policies
required hereunder; in the performance of any covenant, term or
condition of any leases affecting all or any part of the Premises;
or in the performance or observance of any covenant, condition or
term of this Mortgagee; then the Mortgagee, at its option, may
perform or observe the same, and all payments made or costg
incurred by the Mortgagee in connection therewith, shall be secured
hereby and shall be, with demand, immediately repaid by the
Mortgagor to the Mortgagee with interest thereon at the maximum

4
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rate provided by law. The Mortgagee shall be the sole judge of the
legality, validity and priority of any such tax, lien, assessment,
charge, claim, premium and obligation, of the necessity for any
such actions and of the amount necessary to be paid in satisfaction
thereof. The Mortgagee is hereby empowered to enter and to
authorize others to enter upon the Premises or any part thereof for
the purpose of performing or observing any such defaulted covenant,
conditi or term, without thereby becoming liable to the Mortgagor
or any, r persgon in possession holding under the Mortgagor.
[\
e
\i i Condemnation. In the event of a condemnation (which
term whehiAlsed in the Mortgage shall include any damage or taking
by any éé?g%nmental authority and any transfer by private sale in
lieu theﬁé§ﬁt2fither temporarily or permanently, of any part of the
Premiges fggnstituting twenty percent (20%) or more of the full
value of tBé’Prgp@ses, or in the event such condemnation makes the
Premises unug@b&é for the purposes contemplated herein and in the
Loan Agreemeﬁgf then in such event, the entire indebtedness secured
hereby shall &t/£He option of the Mortgagee, become immediately due
and payable. Such events shall be a Condemnation Event
("Condemnation Eye@t"); however, any condemnation for less than
twenty percent /_LN of wvalue or not rendering the Premises
unusable, shall ndt/bg}affected by this section. In the event of
a Condemnation Eveirt i~~The Mortgagee shall be entitled to all
compensation, awards géh other payments or relief thereof, and is
hereby authorized at” i option, to commence, appear in, and
prosecute, in its ow CE&@ the Mortgagor's name, any action or
proceeding relating tg; any condemnation, any to settle or
compromise any claim in -egnnection therewith; and all such
compensation, awards, d q§3§s, claims, rights of action and
proceeds, and the right th®zr&to from any Condemnation Event are
hereby assigned by the Moﬁ- or to the Mortgagee, who, after
deducting therefrom, all itsSz: enses, including attorneys fees,
may release any monies recei¥e #§§_§t without further affecting
this Mortgage and may apply ?E?)ﬁéame in such manner as the
Mortgagee shall determine, to \¢€ freduction of the sum secured
hereby, and any balance of such m&f¥€s ¥hen remaining shall be paid
to the Mortgagor. The Mortgagor xjrees to execute such further
assignment of any compensation, awgz%kg?damages, claims, rights of
action and proceeds from a Condemnatidon’/Event as the Mortgagee may
require. The provisions of this Sec %6§%i}10 are subject to the
rights under the First and Second Mortgsdes, to which the rights of

the Mortgagee are subordinate. A =
1.11 Environmental ReDresentations(é?ﬁ;N
@)

(a) The Mortgagor covenants withiéﬁ“ Mortgagee that to
the best of Mortgagor’s knowledge the Prem@séﬁjh.ve not been used
and will not be used in whole or in paﬁ?ﬁfaﬁkthe storage of

hazardous waste. Du{}éﬁb

(b) To the best of Mortgagor’s knowledge, no violation of
any Federal, State or local environmental regulations now exists
regarding the Mortgage Property.

(¢) Mortgagor shall comply with all Federal, State and
local environmental regulations during the construction of the
improvements on the Premises.

(d) Mortgagor shall give written notice to Mortgagee
immediately upon Mortgagor's acquiring knowledge of the presence of
any hazardous substances on the Mortgage Property or of any
hazardous substances contamination thereon, or of any notices
received by Mortgagor that are violations or potential violations

of any environmental regulation laws, ordinances, rules or

5
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regulations exists on the Mortgage Property.
ARTICLE II.

2.1 Due on Sale or Further Encumbrance Clause. In
determining whether or not to make the loan secured hereby,
Mortgagee examined the credit-worthiness of Mortgagor, found it
accepta and continues to rely upon the same as the means of
repa ,§§% f the loan. Mortgagee also evaluated the background and

s

experyeénces®gf Mortgagor in owning and operating property such as
the Premi » found it acceptable and continues to rely upon same
as the\fe &f maintaining the value of the Premises, was ably
represe gggﬁby a licensed attorney at law in the negotiation and
documentatje@of the loan secured hereby and bargained at arm's
length ana&y%ﬁhout duress or any kind for all of the terms and
conditions of ;tK& loan, including this provision. Mortgagor
further rec i“es that any secondary or junior financing placed
upon the Preﬁgﬁééa(a) may divert funds which would otherwise be
used to pay “Wthe Note secured hereby; (b) could result in
acceleration and fdpeclosure by any such junior encumbrance which
would force Mof%géé e to take measures and incur expenses to
protect its secux}AXh\(c) could detract from the value of the
Premises should Mdrtgagee's right to accept a deed in lieu of
foreclosure, as a fﬁk“q sure by Mortgagee would be necessary to
clear the title to tﬁéiPremises.

e )
In accordance witﬂgggé foregoing, and for the purpcses of (i)
protecting Mortgagee's curity both of repayment by Mortgagor and
of value of the Premises; (4 \giving Mortgagee the full benefit of
its bargain and contract .itHfMortgagor; (iii) allowing Mortgagee
to raise the interest rate && £t collect assumption fees; and (iv)
keeping the Premises free of\\ﬂb gdinate financing liens, Mortgagor
agrees that if this paragraphtﬁeﬁggemed a restraint on alienation,
that it is a reasonable one a agiﬁf . except for the Senior Debt
and the City Home Loan not to & Hf$250,000.00 and which must be
subordinated to this Loan, a ;%ﬂﬁ% conveyance, assignment,
further encumbrance or other tra fé};éf title to the Premises or
any interest therein (whether vol 28tily or by operation of law)
without the Mortgagee's prior wri€§2%;&§nsent, which consent shall
not be unreasonably withheld, or dellaged, shall be an Event of
Default hereunder. For the purpose 3 without limiting the
generality of, the preceding sentence (tfie occurrence at any time
of any of the following events shall be deemed to be an unpermitted
transfer of title to the Premises and they ?;}e an Event of Default
hereunder. \~?§2R
(),

(a) any sale, conveyance, assigkﬁgﬁﬁ or other transfer
of or the grant of a security interest in,% g; any part of the
title to the premises, other than easemefit 'ﬁ essary for the
development of the Improvements on the Prem{mesi—"\

(b) any new or additional liabilities secured by the
property without the prior written consent of Mortgagee,

Any consent by the Mortgagee, or any waiver of an Event of
Default, under this Paragraph shall not constitute a consent to, or
waiver of any right, remedy or power of the Mortgagee upon a
subsequent event of default under this Paragraph.

2.2 Default. An Event of Default shall have occurred
hereunder if:

!
(a) The Mortgagor shall fail to pay in full within
15) days from the date due and payable any installment of
. interest, late charges or escrow deposits as required by

fifteen (
principal

6
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the Note, this Mortgage and otherwise; or

(b) The Mortgagor shall fail to duly observe on time any
other covenant, condition or agreement of this Mortgage the Loan
Documents or of any other instrument evidencing, Security or
executed in connection with the indebtedness secured hereby, and
such failure continues for a period of thirty (30) days following
. written tice by the Mortgagee; or

§;}’ ) Any warranties or representations made or agreed to
be made.. any of the Loan Documents shall be breached by the

Mortgaé@él all prove to be false or misleading in any material
manner Vgﬁd}>such breach is not cured within thirty (30) days
followingmﬁ??}ce from Mortgagee; or
U~

) Ang lien for labor or material or otherwise shall be
filed agains jké Premises, and such lien is not canceled, removed
or transferrgé??gghin sixty (60) days after notice of such lien; or

Nl 7 ‘

(e} A Jevy shall be made under any process on, or a
receiver be appdirnt: for, the Premises or any other property of
the Mortgagor; Of\ﬁfj:ﬁ

(£) The“ﬁﬁétgagor shall file a voluntary petition in
bankruptcy, or any o éf“petition or answer seeking or acquiescing
in any reorganization,”éigrangement, composition, readjustment,
liquidation or similar’égylef for the Mortgagor under any present
or future federal, st e or other statute, law or regulation
relating to bankruptcy, i?%giyency or other relief for debtor; or

LK (:f

(g) The Mortgagé%?f?@il geek or consent to or acquiesce
in the appointment of any b§§;r e, receiver or liquidator of the
Mortgagor or of all or any pa;&jé%kfhe Premises or of any or all of
the rents, revenues, issues, %ﬁgQﬁ%a, profits or income thereof;

ot
>

or
(h) The Mortgagor shé@éﬁ%@ﬁé\any general assignment for
the benefit of creditors; or ,/“}$Q
N
o

(1) In any legal proé&éﬁiﬁg the Mortgagor shall be

alleged to be insolvent or unable t&hp r Ehe Mortgagor's debts as

they become due and is not dismisse@?ﬁ@gﬁln gixty (60) days of
Filing vl
N\

(i) The Mortgagoer shall do, éfﬁ%hall omit to do, any
act, or any event shall occur, as a resul ;gfgxhich any obligation
of the Mortgagor, not arising hereundg¢r/) may be declared
immediately due and payable by the holder ﬁﬁéﬁé f and such act is
not remedied within any applicable cure orrvféééfgeriod; or

b "-\__/
Fa

(k) A breach Dby Mortgagor wg;ﬂfj ny  covenant,
representation, or warranty set forth in the Loan Agreement and the
expiration of any applicable grace period, or an Event of Default
occurs under the terms of the Loan Agreement or any of the other
Loan Documents pertaining to the Note and Mortgage; or

(1) wWith the exception of two (2) manager units, One
Hundred Percent (100%) of the Mortgaged Property shall cease to be
reserved for households who have low income pursuant to U.S.
Government HUD guidelines for a period of fifteen years (15) from

the date hereof; oxr beyond expiration of applicable cure or grace
period.

(m) The Mortgagor shall default on the First or Second
Mortgage and such default remains uncured after expiration of any
applicable cure or grace period.
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(n) If the Mortgagee shall reasonably believe that any
one or more of the defaults enumerated in paragraphs (a) through
(m) may occur, then the Mortgagee shall notify the Mortgagor of the
specific facts which create the reasonable basis for its belief and
shall request the Mortgagor to provide satisfactory evidence to the
Mortgagee that such default is not 1likely to occur or that
Mortgag has taken appropriate steps to cure the default if it

'?”)%3C)Upon sale, transfer, or refinancing of the Premises,
all avaiiéﬁl proceeds of the sale shall be applied to pay the
followingXifems in order of priority:

N

~A1) Expenses of the sale:;
\w/(2) First Mortgage debt in full, including fees;

&,
ﬁ%ié??econd Mortgage debt in full, including fees;
o
P

(4) fﬁj} accrued but unpaid interest on this Note;

Ty
(5) {§:Mortgage debt in full, including fees.

(b) A1l of t é%é%incipal and interest of the indebtedness
secured hereby shall ba,due and payable upon sale, transfer, or

refinancing. -,
@
(¢) The indebtedn #3secured hereby shall be serviced by
the Mortgagee or by a lendi%ZE%ﬁftitution selected by Mortgagee.

(d) The discriminggigiiﬁrgvision of §420.516, Florida
Statutes, shall apply to the 1 gn (édured hereby.
T s
A violation of any of the a q%é
Mortgagor shall constitute a defa

-

>é€ﬁted Special Conditions by
,ikereunder.

g fﬁ\-'\:.)\
2.4 Acceleration of Maturity.\{I¥ an Event of Default shall
have occurred hereunder and not cu égﬁ%@ithin applicable cure

periods, then the whole unpaid princi sum of the indebtedness

secured hereby with interest accrued t %rg shall, at the option

of the Mortgagee, become due and payable ﬁ?%%out notice or demand,

time being of the essence of this Mortgagazgﬁg of the Note secured

hereby; and no omission on the part of th%(@ﬁ}tgagee to exercise

such option when entitled so to do shall beiﬁepaidered as a waiver
~

of such right. R
\GE/N
2.5 Right of Lender to Enter and Take Posééégion.
(a) If any default shall have occurred and be

continuing beyond expiration of any applicable cure or grace
period, the Mortgagor, upon demand of the Mortgagee, shall
forthwith surrender to the Mortgagee the actual possession of the
Premises and if, and to the extent permitted by law, the Mortgagee
may enter and take possession of the Premises and may exclude the
Mortgagor and the Mortgagor's agents and employees wholly
therefrom. In the event Mortgagee exercises its rights pursuant to
this subparagraph (a), the Mortgagee shall be deemed to be acting
as agent of Mortgagor and not as owner of the Premises,

. (b) For the purpose of carrying out the provisions
of this paragraph 2.5, the Mortgagor hereby constitutes and
appoints the Mortgagee the true and lawful attorney in fact of the

8
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Mortgagor to do and perform, from time to time, any and all actions
necessary and incidental to such purpose and does, by these
presents, ratify and confirm any and all actions of said attorney
in fact in the Premises.

(c) Whenever all such defaults have been cured and satisfied,
the Mo aggee shall surrender possession of the Premises to the

Mortga provided that the right of the Mortgagee to take
poss o from time to time, pursuant to subparagraph 2.5 (a)
shall® = if any subsequent default shall occur and be

continﬁi
o
(d) §7The, provisions of this Section 2.5 are subject to the
rights undgr;fhe First and Second Mortgages, to which the rights of
the Mortgagé€e arejsubordinate.
e
2.6 Apgéééﬁment of a Receiver and Foreclosure.
Nl g =
(a) If asdefault shall have occurred hereunder and not
cured within app%fqy le cure periods, then the whole debt secured
by this Mortgage,"} ‘all interest thereon, and all other amounts
hereby secured an}; at the option of Mortgagee, become
immediately due and—payable, and may forthwith or at any time
thereafter be colle by suit at law, foreclosure of or other
proceeding upon this™ Moptgage or by any other proper, real or

equitable procedure with declaration of such option and without
notice. i

(b} In any suit €g;§§reclose the lien hereof, there shall
be allowed and included as“additional indebtedness in the decree
for sale all expendituresl!é§ .. €xpenses which may be paid or
incurred by or on behalf d}“ . Mortgagee for attorneys' fees,
appraisers' fees, outlays fo 6§hm§ntary and expert evidence,
stenographers' charges, public @f gktost and costs (which may be
estimated as to items to be expéﬁéé~¥aﬁger entry of the decree) of
procuring all such abstract £-cible, title searches and
examinations, title insurance p jz;es, and similar data and
assurances with respect to title ﬁ(ES ortgagee may deem to be
reasonably necessary either to prosé&g @2 such suit or to evidence
to bidders at any sale which may be ha {pﬁhéhant to such decree the
true condition of the title to or thegyélﬁe of the Premises. all
expenditures and expenses of the nature in this paragraph mentioned
shall become so much additional debt seqﬁféﬁ hereby and shall be
immediately due and payable with intereéé:fhgreon at the maximum
rate provided by law, when paid or in ’r%d by Mortgagee in
connection with (i) any proceeding, includ?ﬁé%ﬁ@;gclosure, probate
and bankruptcy proceedings, to which it shalX b€ )9 party, either as
plaintiff, claimant, or defendant, by reasdhkﬁﬁ/ﬁgis Mortgage, or
any indebtedness hereby secured, (i1) prepd ions for the
commencement of any suit for the foreclosure{ggreof after accrual
of such right to foreclose whether or not actually commenced, or
(1ii) preparations for the defense of any threatened suit or
proceeding which might affect the Premises or the security hereof,
whether or not actually commenced.

(¢) Upon, or at any time after, the filing of a complaint
to foreclose this Mortgage, the court in which such complaint is
filed may appoint a receiver of the Premises. Such appointment may
be made either before or after sale, without notice, without regard
to the solvency or insolvency of Mortgagor at the time of
application for such receiver and without regard to the then value
of the Premises, Such receiver shall have power to collect the
rents, issues and profits of the Premises during the pendency of
such foreclosure suit, and in case of a sale and a deficiency,

9
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during the full statutory period of redemption, if any, whe;her
there be redemption or not, as well as during any further times
when Mortgagor except for the intervention of such receiver, would
be entitled to collect guch rents, issues and profits, and all
other powers which may be necessary or are usual in such cases for
the protection, possession, control, management and operation of
the Premises during the whole of said period.

(d) If a default shall have occurred hereunder and is not
cure&: 1tk applicable cure periods, Mortgagor shall deliver to
Mortgéggeﬂéé any time on its request, all agreements for deed,
contradfs, )leases, abstracts, title insurance policies, muniments
of titld sdxveys and other papers relating to the Premises, and in
cage of @ﬁégﬂosure thereof and failure to redeem, the same shall

be deliveﬁg@yto and become the property of the person obtaining a
deed to the‘Prquyes by reason of such foreclosure.

T . . ‘ .
(e)%? ¢ provisions of this Section 2.6 are subject to
the rights under” the First and Second Mortgages, to which the
rights of the Mo;;gagee are subordinate.

Gl

2.7 iscon%gw); ce of Proceedings and Restoration of the
Partieg. 1In case E " Mprtgagee shall have proceeded to enforce any
right or remedy Y‘urdéi> this Mortgage by receiver, entry or
otherwise, and suchigio eedings shall have been discontinued or
abandoned for any reason Qr shall have been determined adverse to
the Mortgagee, then iffJeyery such case the Mortgagor and the
Mortgagee shall be reéﬁgréd to their former positions and rights
hereunder, and all rights ~Rowers and remedies of the Mortgagee

shall continue as if no s éhgﬁroceeding had been taken.
~273)

2.8 Remedies Cumulatidg.ﬁaﬁo right, power or remedy conferred
upon or reserved by the Mortgﬁgﬁ@;by this Mortgagee is intended to
be exclusive of any other righ fgbqyer or remedy, but each and
every such right, power and(¢% médy shall be cumulative and
concurrent and shall be in addi{}éh&;qiany other right, power and

-

remedy given hereunder or now oﬂghé@ahfter existing at law or in
equity or by statute. 5

<
VD)

2.9 Stamp and Excige Tax. If aﬁnggcumentary additional stamp
or excise tax shall become applic blev with respect to thig
Mortgage, the Note, any loan or credi Léxtended hereunder, or any
security agreement, guaranty, the loan é&rqament or other document,
the Mortgagor shall promptly pay suchgﬁé% in full (including
interest and penalties, if any) and s gdﬁ; hold the Mortgagee
harmless with respect thereto. The Mort géﬁ 's liability under
this paragraph will survive the repayment o tiqﬁggtedness under the

Note, )
\M‘x\/\é’.%!\
ARTICLE III. AN

3.1 Successors and Assigng Included in Parties. Whenever in

this Mortgage one of the parties hereto is named or referred to,
the heirs, legal representatives, successors and assigns of such
parties shall be included and all covenants and agreements
contained in this indenture by or on behalf of the Mortgagor and by
or on behalf of the Mortgagee shall bind and inure to the benefit
of their respective heirs, legal representatives, successors and
assigns, whether so expressed or not. Provided, however, that the
Mortgagor shall have no right to assign its obligations hereunder

without the prior written comsent of the Mortgagee, which consent
shall not be unreasonably withheld.

3.2 Headings. The headings of the sections, paragraphs and
subdivisions of this Mortgage are for the convenience of reference

10

Book18373/Page874 Page 10 of 19



only and shall not limit or otherwise affect any of the terms
hereof.

3.3 Invalid Provigions to Affect No Others. If fulfillment

of any provision hereof or any transaction related hereto or to the
Note, at the time performance of such provisions shall be due,
shall involve transcending the limit of validity prescribed by law,
then ipso facto, the obligation to be fulfilled shall be reduced to
the limig of such validity; and if any clause or provision herein
contained\operates or would prospectively operate to invalidate
e in whole or in part, then such clause or provision
only Shall’Be held for naught, as though not herein contained, and
the rewéi%?er of this Mortgage shall remain operative and in full
force aﬁ,, €ct. Notwithstanding any provision contained herein,
the totak-Tiability of Mortgagor for payment of interest, including
service dﬁa#ﬁés, penalties or any other fees shall not exceed the
maximum améitht of such interest permitted by applicable law to be
charged, and ;@; any payments by Mortgagor include interest in
excess to t uction of the unpaid principal amount due and

>

pursuant heretfh).j¢
R4

&

3.4 Numbexr-afad Gender. Whenever the gingular or plural
number, masculin Vgf/feminine or neuter gender is used herein, it
shall equally inc {eﬁ?he other.

7w

~5 ARTICLE Iv.

Y
4.1 Notice. Any- sobice or other communication required or
permitted to be given h nder shall be sufficient if in writing

and delivered in person or gsent by United States Certified Mail,
postage prepaid, to the gﬁ%ﬁyes being given such notice at the

following addresses: s S

(s

¢ AN Ly
Mortgagor: Executléewzﬁgst, Ltd.

3250 Mary\Strest
Miami, FL R3O0
Attn: Stewaﬁr/il,M@rcus, President

s Lk,
Mortgagee: Palm Beach C§E§g§3v
c/o County Attgt g 's Office
301 North Olive{Av$hue, Suite 601

West Palm Beachf‘?;:§ 1
{

vf‘ o
Any party may change said address b}fgiving the other parties
hereto notice of such change of add if%h Notice given as
hereinabove provided shall be deemed giﬁggipn the date of its
deposgit in the United States Mail and, ufHtEls sooner received,
shall be deemed received by the party to otr-it is addressed on
the third calendar day following the date op?wh} h said notice is
deposited in the mail, or if a courier sysQéﬁtggipged, on the date
of delivery of the notice. e
Qo=

ARTICLE V.

5.1 Future Advances. It is agreed that this Mortgage shall
also secure such future or additional advances as may be made by
the Mortgage at its option to the Mortgagor, or its successor in
title, for any purpose, provided that all those advances are to be
made within three (3) years from the date of this Mortgage, or
within such lesser period of time as may be provided hereafter by
law as a prereguisite for the sufficiency of actual notice or
records notice of the optional future or additional advances ag
against the rights of creditors or subsequent purchasers for
valuable consideration. The total amount of indebtedness secured
by this Mortgage may decrease or increase from time to time, but
the total unpaid balance so secured at any one time shall not
exceed twice the principal amount of the Note, plus interest, and
any disbursements made for the payment of taxes, levies or

LT
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insurance on the Premises with interest on those disbursements.
If, pursuant to Florida Statutes Section 6397.04, Mortgagor files a
notice specifying the dollar limit beyond which future advances
made pursuant to this Mortgage will not be secured by this
Mortgage, then Mortgagor shall, within one (1) year of day of
filing such notice, notify Mortgagee and its counsel by certified
mail pursuant to Section 4.1 of this Mortgage. In addition, such
a filing shall constitute a default hereunder.

sép/

Subordination. Mortgagee has approved a First Mortgage

provi § at it does not exceed $20,010,000.00 and further has
agree ggi ubordinate to such First Mortgage. Mortgagee has
approved Second Mortgage provided that it does not exceed

$800,005{/ @ further has agreed to subordinate to such Second
Mortgaget. .~ e Chair of the Board of County Commissioners of Palm
Beach Co&%giggnd the Clerk of the Court for Palm Beach County, are
hereby autidrized to execute subordination agreements required
herein withog%;ofurther approval of the Board of County
Commissioner§, ~ Palm Beach County, Florida, provided such
documents are{f & form acceptable to the County Attorney. Nothing
contained hererh ghall, however, relieve the Borrower from its

obligation to ma%ajg‘ ents under the Promigsory Note in accordance
with its terms. gr/ﬁ
O

543 ien Pridfiry. The lien priority of this Mortgage shall
not be affected bY“ﬁﬁﬁ?changes in the Note including, but not
limited to, an incre®Se in the interest rate charged pursuant to
the Note. Any parti@&g}cquiring an interest in the Premises
subsequent to the date ,/éhis Mortgage is recorded shall acquire

such interest in the emises with notice that Mortgagee may
increase the interest rafeY\charged pursuant to the Note or
otherwise modify the Not¥., the Note, as modified, and the

Mortgage shall remain super#@ﬁﬁﬁo the interest of any Party in the
Premises acquired subsequehtsyﬁg‘ the date of this Mortgage is
recorded, other than the Fird{-Mortgage and Second Mortgage.

2 N"
5.4 Security A reement.<  ﬁéaxinstrument also creates a
security interest in any and al -yﬁﬁgnt and furnishings as are

considered or determined to be é%gﬁﬁal property or fixtures,
together with all replacements, su Vﬁytions, additions, products

and proceeds thereof, in favor of thé“ubrtgagee under the Florida

Uniform Commercial Code to secure paiTE f principal, interest
and other amounts due Mortgagee now ﬁ/geféafter secured hereby,
and Mortgagee shall also have all thb: rights and remedies of a
secured part under the Florida Uniform 6ﬁ3ercial Code shall be
cumulative and in addition to all otheézgights and remedies of
Mortgagee arising under the common law of/amy other laws of the
State of Florida or any other jurisdiction\riﬁ?

P b
5.5 Nonrecourse. ANYTHING CONTAINEDﬁ?EéE&@\TO THE CONTRARY
NOTWITHSTANDING, IN THE EVENT OF ANY DEFAULT BY THE BORROWER UNDER
THE LOAN REFERENCED HEREIN, THE SOLE REMEDY OﬁﬁﬂﬁF&ORTGAGEE SHALL
BE TO FORECLOSE AGAINST THE PROPERTY GIVEN AS SECURITY FOR THIS
LOAN, AND IN NO EVENT SHALL THE BORROWER HAVE ANY LIABILITY FOR THE
PAYMENT OF THE LOAN OR FOR ANY OTHER ORLIGATIONS REFERENCED HEREIN,

OR FOR THE PAYMENT OF ANY DEFICIENCY FOLLOWING THE FORECLOSURE
AGAINST THE PROPERTY GIVEN AS SECURITY FOR THE LOAN.

5.6 Choice of Law. This Mortgage is to be construed in all
respects and enforced according to the lawg of the State of Florida
and you shall be in Palm Beach County.

5.7 Binding Effect. This Mortgage shall be binding upon and

insure to the benefit of the Mortgagor and Mortgagee hereto, and
their respective heirs, successors and assigns.

12
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IN WITNESS WHEREOF, the Mortgagor has executed and sealed this
Mortgage, the day and year first above written.

Signed, sealed and delivered
in the presence of:

EXECUTIVE TRUST, LTD.
By: Executive Trust Associates,
L.L.C.

By:

Shawn WItson
Vice-President

STATE OF FLORELR
COUNTY OF PALMf CH

The foregging lnft ent was acknowledged before me this !Zd%

day of ZZZQM;E §;§ 2005 by Shawn Wilson, Vice-President of
Executive Trust A F@ei\ates, L.L.C., general partner of Executive
Trust, Ltd., who la@exsgnall@ or who has produced ___

as 1dent1f:,a?-tﬁ_on and who dm an _oath.
&

Sigpature of Notary

Camen M. Banch /73 ﬂvﬁn,gaﬁcé

2k MY COMMISON ¢ DD276571 EXomes-" (Typed, Printed, or Stamped
Decembar 18 2006 7y
BONOED THRU TROY FAIN INSURANCE, ] | Name of Notary)
‘\-\.'.“\2}”3

13
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EXHIBIT “A”

LEGAL DESCRIPTION

SEE ATTACHED LEGAL DESCRIPTION

A
b

NR

v EN

0O
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EXHIBIT “a”
LEGAL DESCRIPTION

Barcel i .

Being a parcel of land lying in portions of Section 17, 19 and 20, Townahip 43 South, Range 43
East, Palm Besch County, Florids, and being more particulerly described as follaws:

Commencing at # point in the sauth line of Palm Beach Lakes Boulevird, a3 racorded in Plat
Book 28, Page 94 of the Public Records of Paim Beach County, Florlda at the intersection with
the Northweat carner of the Plat of Executive Centar Drive, as reconded In Plat Book 88, Page 45

Blic Records of Palm Beach County, Florids; thence along the north line of sald Plat of
epter Drive the following four (4) courses and distances:

W04°03°34" East, a distance of $2.51 foet;
2. oGt 45°04°45™ East, a distance of 71,77 feet 0 & point of curvature of & cireular curve
Concave1o-tis southwest having & radivs of 2007.85 feet pnd & central angle of 9930°08",
ERA ; (;pofnid Qurve &n wre length of 332,69 foet;
4, 57°36" Bast, » distance of 2,62 feet ta the Point of Beginning:

R

Thengd ’D&ﬁmu Notth 36°57'36" Bast, & distance 0f 417,18 feet; thence North
szmvﬁmf. long a jire radial to the next described curve, 30.00 foet ta & point of
curvature of a clrctiariaurve concave to the southesst having a radiug of 2538.27 feet end 1
ceutral angle of 2008752*; thenoe along the arc of seid curve an are distance of 95,15 feet: thence
south 492342 &x¢ of 395.50 feet; thence south 23°44*3 7 East, x distance of
942,46 fort; thence 'S '63428' 10" West, a distance of 176,16 feet to 2 point of curvature of o
circular curve concavo the northwest having a radlus of 460.00 feet and n central engle of
25°03'41"; thence al %.0f said curve an ace length of 201,21 feet to a polnt in the 2aid
northerly line of the Plat of Exeliitive Center Drive; thence elong said noctherly line the

following four (4) courses's oeg: .

L North 48°34°10"W, ¥ di neh of 4,12 feet to & point of curvaturs of a clreular curve
coneave to the northesst hxvin;.a;r‘pdi,md.o_l‘l.él fost and ¢ central angle of 1593412

2. Along the rc of sald curveaiak distance of 348,28 foet;

3. Narth 32°59'58" Wegt 2 of 354.71 fect to a paint of curvature of a cireular curve
concave 1o the southwest having a tadiug 0£2010.35 feet and a centeal angle of 2035459"
4. Along the are of sid curve m( i 0f91.21 feet to the Point of Beginning,

Together with the follawing described

A paree of land lying in Section 20, T 64.1:}“&. Renge 43 East, City of West Palm
Beach, Palm Beach County, Florids, sald [@3 cularly described es follows: N

Commence ax the Northwest comer of said Seeti G.f’\ d procoed South 89°51'41" East along
Lhe North {ine of said Section 20, 2 distance af 5 foetthence South 49°23°42" East, 2

distance of 34,76 foet; thence South 23°46'37" Egat, e 45216.19 foet to the Point of
Beginning; thence South 29418°'45" East, a distance o£81 53 et thence South 38°50*37 Eest,
et

. P, )
a distance of 43.83 fect; thence Sowuth 15950127 East,a , ;}46-10 foet: thence South

16°29°21" East, a distance of 130.50 fect; thence South 24% 'Ssj\‘ﬁst. a distenca of 8.39 feot:
thenres North 23°46'37" West, & distance of 243,73 foet 1o the Pioif Begiming.

Together with the f;:uowing described property: \J(,’::w
Pareel 2; ‘K‘/

A drainage easement, lying in Sestion 17, Township 43 South, Range 43@9& *alm Beach
County, Floride, being mare particularly desceibed g3 follows: ey ;—-‘/\

r |
Commencing at the Southwast comer of said Section 17; thence South B9°51\'( ‘-«Ea%l* Esitalong the
south line of said Section 17, a distance of 95,10 feet; thence departing said %_o;n}{ g
36°57°36" Eaat, a distance of 176.22 foet; thence North 53202124 Weston o > [}
distance of 30.00 feet to 2 point ag the northerly line of ez 80 foot Non-Exalvafve
Essement and Drainage Easement recorded In Official Record Book 8135, Page 012{;12&;&1

Palm Hercht County, Florida and 4 point of curvature of a curve conoave to thi southeest, having
A radivg of 2538.27 fuet, ¢ radial bearing of South 53°02°24" Bast and & central angle 02°08°52'
thence northeastariy along sald northerly line and arc of sald curve, s distance of 95,15 feet to the
Point ofBﬂgin‘.nlny mmamdmdmmdmmy line, and said curva, concave 1o the
southeast, having a radfus 0f2538.27 foet, & redial bearing of South 50°53'32" East and 1 central
angle of 11924"29"; thence custerly along the are of sajd curve, u distance of 504,39 fect to 2

sloag said north line, a distence 0£328.99 feet, 20 & point on the wentezly line of a 50 foot
Drainage Ensement, 83 described in said Official Racord Book 2550, Page 1406; thenee
departing said north line North 26°37'24" West slong the wegtenly line of 2aid 50 foot Drainage
Essement, a distance of 182.97 feet to g poinit on the northerdy line of a Parcel of fand described
in Official Racord Book 11242, Page 1534, Public Records of Palm Besch County, Florids;
thence N?nh 63°58'19” Emt along sqid northarly line, 1 distinee of 0,00 fost to a point on the
easterly line of 12id 50 fhat Drainage Eesement; thence Seuth 26°37'24" East slong the eestery
line,  distunce of 241,33 foet 1o the southeast cotner of 1eid 60 foot Drai
described ip Official Record Book 2550, Page 1406; thence South §2°01'43" West along the
southerly lina of sald 60 foot Drainage Easement, & distance of 369,37 feet: thence South
39‘?9‘03" Eaet to the southesst comer of said 20 foot Non-Bxolusive Qutfa!l Essement and
Easement Recorded {n Official Record Book 8135, Page 1017, Officia! Record Book
1 1'87;0‘:.8: 300 ln;l Official Record Book 2550, Page 1406, a distance of 18,77 feet and the
paint of carvature of & non-tangent curve concave to the southeast, having a radiug of 2458.27
feer, & radial bearing of Sowth 39%29°03" Eest and 4 central sagleof 1‘2‘7‘24“. thence
southwesterly along the south line of said 80 foot casement and the arc of sald curve, n distance

of 491,55 foet; thence departing said south line, North 45423 '42" West, a distance of 80.03 feet
to the Point of Berinnine .
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PROMISSORY NOTE

$262,000.00 West Palm Beach, Florida
Manch 0 , 2005

FOR VALUE RECEIVED the undersigned Executive Trust, Ltd., a

FL& ida limited partnership ("Maker"), promises to pay to the order

mxgi/’ LM BEACH COUNTY, a political subdivision of the State of

\iFlof' a, together with any other holder hereof ("Holder"), at 301

Qg/ Olive Avenue, West Palm Beach, Florida 33401, or such other

p%& &3 Holder may from time to time designate in writing, the

prinﬁgbgl sum of Two Hundred Sixty-Two Thousand Dollars

($i§%’@§0.00) plus accrued interest, to be paid in lawful money of
the HAEted/%tates of America, as follows:

oot

1t§”/ is Note shall bear interest only computed at the stated

/) Yate of three (3%) percent per annum on the outstanding

Jpr%gcipal balance from time to time remaining unpaid from
fh%ﬁ ate of each disbursement.

o
2) Repayment hereunder shall occur as follows:
!

e
(aL\??£§% the date hereof until December 31, 2005 no
“payments will be required and interest will accrue
and&@? payable at the maturity date.
(o

(b) R;§§qugt thereafter shall be limited to the actual
cash/f%ﬁw of the Project which shall be determined
annuél&&ﬁQp a calendar year basis, commencing with
the yq%ﬁﬁ? 005, and certified by an independent
Certifded”Public Accountant reasonably acceptable
to the Y&ﬁh@y, prior to the annual payment due
date. Th ,gtab annual payment due date hereunder
shall be @r’April 30, 2006, with respect to all
payments dWgtinder subparagraph 4) below for the
preceding ca énéaf’year. Subsequent annual payments
shall be duevéh?ﬁhe 30th day of April for each
preceding cal ﬁ@hr year thereafter through
December 31, 20%9:‘\ turity Date), at which time
all outstanding ﬁ#}ﬂ cipal indebtedness together
with all accrued afid unpaid interest thereon shall
be due and payable, imhess acceleration is made by
Holder pursuant to éig&provisions hereof.

3) Maker agrees to provi&é;fﬁ nnually to Holder a
certification of Project it e and expenses, and
certified by an independeﬁ% extified Public Accountant

acceptable to the County, WhiEB/?ESll be used by Holder
to determine payments due hereuwder gaid certification
shall be provided prior to each annual due date

commencing for the year 2005,

4) Subject to requirements under the First Mortgage and the
Limited Partnership Agreement, commencing with the year
2005, payments from Project income as determined by

Holder shall be applied to pay the following items in
order of priority:

a) First Mortgage fees and debt service, and all
reasonable Project expenses; and
b) Second Mortgage fees and debt service;
1
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c) Bage interest payment on principal balance hereof
equal to three percent (3%) per annum; and

d) Any such base payment of interest hereunder
deferred from previous years commencing with the

year 2005.

5} Any payments of current or deferred base interest due
annually hereunder shall be deferred until the next
«v/@ annual due date to the extent that Project income is
\\//\‘ ingufficient to make said payments pursuant to the
*\T:O) payment priority schedule in paragraph (4) above and as

\,\, )>O determined by Maker.

o

grgsﬂ\; This Note may be prepaid in whole or in part at any time,
N without penalty or premium. Any prepayment hereunder
/)‘“>s(§all be applied first to unpaid costs of collection,
7 rvicing fees, and late charges, if any, then to
[ 2crued, deferred and unpaid interest and the balance, if
""'/angi to the principal balance.

.,

s
A\

i

7) }%t maturity or acceleration, this Note ghall bear

i {”‘e‘lgt at the Default Interest Rate until paid in full.
N\

8) All Ex a\\g hereunder shall be as construed and defined in

Chaptér 91-28, Florida Administrative Code.

e
b
PALM BEACH COUNT%)POLITICAL SUBDIVISION OF THE STATE OF FLORIDA
IS EXEMPT FROM PAYMENT OF EXCISE TAX ON DOCUMENTS. STAMPS HAVE
BEEN AFFIXED TO THE MORTGAGE AND CANCELED AS REQUIRED BY LAW.

Lo U

e

This Note is exeqiﬁ\e\' pursuant to the terms and conditions of
that certain Loan Agreeme: % dated March 1%, 2005 between Maker, as
Borrower, and Holder, &« ‘hender, is secured by a Mortgage and
Security Agreement (th %?a\or;gage") encumbering certain real

property located in Palm ¢h, County, Florida (the "Premiseg"),

all of even date herewith. e fbregoing and all other agreements,

instruments and documents %’lglivéi:ed in connection therewith and

herewith are collectively reﬁ/g}ﬁd to as the "Loan Documents."
N

‘\.. \ . - )
This Note has been execu‘t-e?c’t.;% delivered in, and is to be
governed by and construed under (¥he *Aws of, the State of Florida,

as amended, except as modified Bw'the laws and regulations of the
United States of America. ,,(;%
ad
Nothing herein contained, nor ahy/tThnsaction related thereto,
shall be construed or so operate as\&g,&; equire the Maker to pay
interest at a greater rate than is pe-lawful in such case to
contract for, or to make any payment S(gd\_ do any act contrary to
ethical law. Should any interest or othé? charges paid by the
Maker, or parties liable for the pPawmés® of this Note, in
connection with the Loan Documents result in the computation or
earning of interest in excess of the maximum rate of interest that
is legally permitted under applicable law, any and all such excess
shall be and the same is hereby waived by the Holder, and any and
all such excess shall be automatically credited against and in
reduction of the balance due under this indebtedness, and a portion
of said excess which exceeds the balance due wunder this
indebtedness shall be paid by the Holder to the Maker.

Holder shall have the right to declare the total unpaid
balance hereof to be immediately due and payable in advance of the
Maturity Date upon.-the failure of Maker to pay when due any payment
of principal or interest or other amount due hereunder; or upon the
occurrence of an Event of Default pursuant to any other Loan

2
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Documents now or hereafter evidencing, securing or guaranty%ng
payment of this Note. Exercise of this right shall be with five
(5) days prior written notice to Maker or to any other person
liable for payment hereof.

Any payment hereunder not paid when due (at maturity, upon
acceleration or otherwise) shall bear interest at the highest rate
aldowed by applicable law from the due date until paid.

N\

;j:;' Provided Holder has not accelerated this Note, Maker shall pay
§:hol a late charge of five percent (5%) of any required payment
%ﬁi is not received by Holder when said payment igs due pursuant
§i%% Note. The parties agree that said charge is a fair and
reis’_g?le charge for the late payment and shall not be deemed a

Timé}fg of the essence hereunder. In the event that this Note
is coliéb d by law or through attorneys at law, or under advice
thereer@L- aker agrees, to pay all costs of collection including
reagonabld attorneys' fees, whether or not suit is brought, and
whether i\p@ﬁ’ed in connection with collection, trial, appeal,
bankruptcy'égéither creditors proceedings or otherwise.

LT

Acceptaﬁég{éiﬂpartial payments or payments marked "payment in
full" or "in "sAtrigfaction’ or words to similar effect shall not
affect the dutyégf Maker to pay all obligations due hereunder, and
shall mnot affec; Ehe right of Holder to pursue all remedies

available to it any Loan Documents.
i

The remedies oféﬁsﬁger shall be cumulative and concurrent, and
may be pursued sing,&gglx, succegsively or together, at the sole
discretion of Holdey%ﬂiincluding specifically any failure to
exercige or forbearaﬂQ&C’gxthe exercise of any remedy, shall be
deemed to be a waive (cfygglease of the same, such waiver or
release to be effected o hrpugh a written document executed by
Holder and then only toqégé’ xXtent specifically recited therein.
A waiver or release with X eretice to any one event shall not be
construed as continuing orﬁé;,é§hstituting a case of dealing, nor
shall it be construed as a K& £Q, Or as a waiver or release of,
any subsequent remedy as to a “vpequent event.

\LJ*"\
. ; -3
Any notice to be given or £é<§§§Eerved upon any party hereto
in connection with this Note, whetHer required or otherwise, may be
given in any manner permitted unde?fthf Loan Documents.
ra .

The term "other person liaﬁié?ffbg bPayment hereof" shall
include any endorser, guarantor, suﬁgg&,or other person now or
hereafter primarily or gecondarily liidgél;or the payment of thisg
Note, whether by signing this or anoﬁ_ T an document ,

Whenever the context so requires,(@ﬁéé;%uter gender includes
the feminine and/or masculine, as the case may be, and the singular

number includes the plural, and the plural number includes the
gingular.

Maker and any other person liable for the payment hereof
respectively, hereby (a)expressly waive any valuation and
appraisal, presentment, notice of dishonor, protest, and diligence
in collection; (b)consent that Holder may, from time to time and
without notice to any of them or demand, (i)extend, rearrange,
Ténew or postpone any or all payments, (ii)release, exchange, add
to or substitute all or any part of the collateral for this Note,
and/or (iii) release Maker (or any co-maker) or any other person
liable for payment hereof, without in any way modifying, altering,
releasing, affecting or limiting their respective liability or the

3
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lien of any security instrument; and (c)agree that Holder, in order
to enforce payment of this Note against any of them, shall not be
required first to institute any suit or to exhaust any of its
remedies against Maker (or any co-maker) or against any other
person liable for payment hereof or to attempt to realize on any
collateral for this Note.

ANYTHING CONTAINED HEREIN TO THE CONTRARY NOTWITHSTANDING, IN
T EVENT OF ANY DEFAULT BY THE MAKER UNDER THE LOAN REFERENCED
’ N, THE SOLE REMEDY OF THE HOLDER SHALL BE TO FORECLOSE AGAINST
% HE PERTY GIVEN AS SECURITY FOR THIS LOAN, AND IN NO EVENT SHALL
MAKER HAVE ANY LIABILITY FOR THE PAYMENT OF THE LOAN OR ANY
g @BLIGATIONS REFERENCED HEREIN, OR FOR THE PAYMENT OF ANY
~§_‘If %ENCY FOLLOWING THE FORECLOSURE AGAINST THE PROPERTY GIVEN AS

IFY FOR THE LOAN.

\vl

MAKER OAND HOLDER WAIVE THEIR RIGHTS TO A TRIAL BY JURY IF ANY
ACTION?\’ THER ARISING IN CONTRACT OR TORT, BY STATUTE OR
OTHERWISE D N ANY WAY RELATED TO THIS NOTE. THIS PROVISION IS A
MATERIAL“«I‘NDUCEMENT FOR HOLDER'S EXTENDING CREDIT TO MAKER AND NO
WAIVER OR LIMETATION OF HOLDER'S RIGHTS UNDER THIS PARAGRAPH SHALL

BE EFFECT 'Q,«: ESS IN WRITING AND MANUALLY SIGNED ON HOLDER'S
BEHALF . ; =N

IN WITNEBS W&EREOF Maker has executed this Note on the day
and year flrst\ bove written.

3
(é\) EXECUTIVE TRUST, LTD.
G By: Executive Trust Associates,
i
ff—g\. L. L. €.
St
u73;;>
\:ﬂ\)&\ By:
N Shawn Wilson

o Vice-President

G: \WPDATA\ENG\TKF\HTF . AGT\Executive-Trust-Ltd- Mtbu Bay) Prom-Note-01-11-05~ (Clear) ,wpd
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