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PALM BEACH COUNTY
BOARD OF COUNTY COMMISSIONERS

AGENDA ITEM SUMMARY

Meeting Date: August 15, 2017 X] Consent [ 1 Regular
1 Workshop [ ] Public Hearing

Department:
Submitted By: Department of Airports

Submitted For:

I. EXECUTIVE BRIEF

Motion and Title: Staff recommends motion to receive and file: an Owner’s Affidavit
required by the Development Site Lease Agreement (Lease) with Drive Shack Palm Beach,
LLC (Drive Shack) (R-2017-0939).

Summary: On July 11, 2017 (R-2017-0939), the Board approved the Lease with Drive
Shack and authorized the Director of the Department of Airports to execute, on behalf of
County, the Owner’s Affidavit, which was required to be delivered to Drive Shack within 5
days of the effective date of the Lease. The Owner’s Affidavit is required by the Lease for
title insurance purposes. Countywide (HF)

Background and Justification: The Board authorized the Director of the Department of
Airports to execute the Owner’s Affidavit in the form attached to the Lease.

Attachments: Owner's Affidavit (1)

%lje%mmended By: //%wJ M Z 4w [7>

Department Difegtor Date
P ( /X/
Approved By: S S 1‘5\——-a 7~ /- /7

/’Coufnty Administrator Date



Il. FISCAL IMPACT ANALYSIS o )
A. Five Year Summary of Fiscal Impact:

Fiscal Years 201 2018 019 2020 2021
Capital Expenditures
Operating Costs
Operating Revenues

Program Income (County)
In-Kind Match (County)

NET FISCAL IMPACT & $-0- $-0- $-0- -0- -0- .
# ADDITIONAL FTE

POSITIONS (Cumulative)

Is Item Included in Current Budget? Yes No

Budget AccountNo:  Fund .- Department _ Unit RSource

B. Recommended Sources of Funds/Summary of Fiscal Impact:

KNo fiscal impact.

C. Departmental Fiscal Review: CW S\AMM——

lll. REVIEW COMMENTS

A. OFMB Fiscal and/or Contract Development and Control Comments:

m//ff 4}5/17

u\ OFMB<T T2

B. Legal Sufficiency:

J‘if?é;/fvé/ i

As§istant County Attdrrey

C. Other Department Review:

Department Director

REVISED 9/03
ADM FORM 01
(THIS SUMMARY IS NOT TO BE USED AS A BASIS FOR PAYMENT)

G\AGENDA ITEMS\2017 Final Agenda Items\8-15-17\Drive Shack Title Commitment - R&F.docx



OWNER’S AFFIDAVIT

STATE OF FLORIDA )
) SS:
COUNTY OF PALM BEACH )

BEFORE ME, the undersigned authority, personally appeared Bruce V. Pelly (“Affiant”),
whom, first being duly sworn, deposes and says:

1. That Affiant is the Director of the Department of Airports for Palm Beach
County, a political subdivision of the State of Florida (“County”), and as such is personally
familiar with the facts and circumstances which are the basis of this Affidavit.

2. That the County is the owner of that certain real property as legally described on
Exhibit “A” (“Premises”) attached hereto, which has been leased to Drive Shack Palm Beach,
LLC, a Delaware Limited Liability Company (“Tenant”) pursuant to that certain Development
Site Lease Agreement between County and Tenant dated July 11, 2017 (“Lease™). County has
possession of the Premises and there is no other person in possession of the Premises or with a
claim of possession to the Premises other than Tenant.

3. That the Lease is in full force and effect and that there are no unrecorded or
undisclosed amendments, modifications, or transfers affecting same; and, to the best of Affiant’s
knowledge, there has been no breach of any covenants, conditions, stipulations, or other
provisions of the Lease on behalf of Tenant.

4. That, to the best of Affiant’s knowledge and except as set forth in the Title
Commitment (as hereinafter defined), there are no judgments or decrees, assessments or tax liens
pending (or otherwise) against the County or the Premises which remain unpaid; there are no
suits, claims, disputes, demands, or other matters pending (or otherwise) against the County or
the Premises; and there are no liens, delinquent taxes, or claims that might become a lien on the
Premises.

5. That, to the best of Affiant's knowledge, neither the Affiant nor the County have
done anything to cause any liens, encumbrances, mortgages, claims, boundary line, or other
disputes, demands, or security interests in, on, or against the Premises, except as set forth in the
Title Commitment, as hereinafter defined; that to the best of the Affiant's knowledge, there are
no unpaid taxes, levies, assessments, paving liens, or utility liens against the Premises, other than
as set forth in that certain Title Commitment Order No. 6418287 issued by Shutts & Bowen LLP,
as agent for Chicago Title Insurance Company with an original effective date of May 26, 2017,
at 8:00 a.m. (the “Title Commitment™), a copy of which is attached hereto as Exhibit “B”.

6. That, to the best of Affiant’s knowledge and except as set forth in the Title

Commitment, all bills for labor or materials performed upon or furnished for the improvement of
the Premises have been fully paid and discharged; and the Premises is free and clear of all liens
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or rights to claims of lien for labor or materials furnished for the improvements to the Premises.
That, to the best of Affiant’s knowledge and except as set forth in the Title Commitment, there
have been no improvements upon the Premises made by Affiant through or under the County
within the past ninety (90) days for which there remain any outstanding and unpaid bills for
labor, materials, or other charges for which a lien or liens might be claimed by anyone
whomsoever.

7. That, to the best of Affiant’s knowledge, there are no boundary line or other
disputes, easements, or claims of easements on or against the Premises not shown in the Public
Records of Palm Beach County, Florida, except as may be set forth in the Title Commitment.

8. That, to the best of Affiant’s knowledge, there are no violations of governmental
laws, regulations, or ordinances pertaining to the use of or relating to the Premises.

9. That, to the best of Affiant’s knowledge and except as may be set forth in the
Title Commitment, there are no matters pending against the County which could give rise to a
lien that would attach to the Premises, and that the County has not executed and will not execute
any instrument that would adversely affect the title to the Premises, during the period of time
between the original effective date of the Title Commitment and the time of recording of a
memorandum of lease evidencing the leasehold interest of the proposed insured set forth in the
Title Commitment.

10.  That, to the best of Affiant’s knowledge, the County has complied with the
Florida Sales Tax laws where applicable.

11. That to the best of Affiant’s knowledge, no option agreement or outstanding
contract or any other agreement relating to the sale or lease of the Premises to any person or
persons whomsoever is in effect as of the date of this Affidavit.

12. That Tenant is the only tenant on the Premises under the Lease.

13. That, to the best of Affiant’s knowledge, there are no actions or proceedings now
pending in any State or Federal Court to which the County is a party, including but not limited
to, proceedings in bankruptcy, receivership, or insolvency, nor are there any judgments,
bankruptcies, liens, or executions of any nature which constitute or could constitute a charge or
lien upon the Premises.

14.  That, to the best of Affiant’s knowledge, neither the Affiant nor the County has
received notice of any public hearing regarding assessment(s) for improvements or changes in
applicable zoning laws concerning the Premises within the past ninety (90) days.

15. That, to the best of Affiant’s knowledge, there are no unrecorded easements,
unpaid bills, liens, or assessments for sanitary sewers, paving, or other public utilities or
improvements made by any governmental instrumentality, and no notice has been received for
any public hearing regarding future or pending assessments for improvements by any
governmental instrumentality, which are now unpaid, against the Premises.

WPBDOCS 9265717 3 2



16.  That the Premises abuts a public roadway.

17. That, to the best of Affiant’s knowledge, that the execution and entry into the
Lease by County is in accordance with all applicable County ordinances.

18.  That, to the best of Affiant’s knowledge, County has received no notice of, nor is
County aware of, any pending, threatened or contemplated action by any governmental authority
or agency having the power of eminent domain, which might result in all or any part of the
Premises being taken by condemnation or conveyed in lieu thereof.

19. That, to the best of Affiant’s knowledge, no exclusive rights have been granted to
any third party which would in any way restrict or prohibit Tenant from selling any type of
merchandise from the Premises.

20.  That the Federal Aviation Administration has approved development of the
Premises for non-aviation purposes.

21.  Affiant understands that this Affidavit is given for the express purpose of
inducing the Title Company to insure title to the Premises.

22.  “Affiant” and “County” include singular or plural as context so requires or
admits. This Affidavit is made under the full understanding of the law regarding liability for any
misrepresentation herein. ‘

DATED this 13th day of July, 2017.

S/l’/w@/_/ /‘,@Z
Bruce V. Pelly
Director of Airports”
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STATE OF FLORIDA
COUNTY OF PALM BEACH

The foregoing instrument was SWORN TO, SUBSCRIBED AND ACKNOWLEDGED before
me this 13th day of July, 2017, by Bruce V. Pelly, Director of Airports, who [ X ] is
personally known to me, OR | | has produced -

as identification.

[Notary Seal]

APPROVED AS TO FORM AND
LEGAL SUFFICIENCY

%/%/Z__/’Mww -
Cﬁmq{ éty)lﬁey

Approved by Board of County Commissioners:

R-2017-0939July 11, 2017

WPBDOCS 9265717 3

LT
Notary Public, State of Florida )
Commission Number: v+ D> =33

My commission expires:__2 Y comnlngr 2013

s\“‘&.{ "55'12('2,_ MARTHA K. LAVERGHETTA
SEAEE MY COMMISSION ¥ FF 063783
1EN ¢ EXPIRES; December 2, 2017
“5EERE Bonded Thu Notary Public Undenwriters
o = = T————




Exhibit "A"

Legal Description of Premises
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EXHIBIT B - PROPERTY

COUNTY OF PALM BEACH o
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Exhibit "B"

Title Commitment
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@ Chicago Title Insurance Company

Transaction Identification Data for reference only:
Shutts & Bowen LLP :
525 Okeechobee Blvd., Suite 1100

West Palm Beach, FL 33401

ALTA Universal ID:

LOAN ID Number:

Issuing Office File Number: 45949.0001

Order No.: 6418287

Property Address: FL

Revision Number:

Chicago Title Insurance Company

SCHEDULE A
AMERICAN LAND TITLE ASSOCIATION COMMITMENT

1. Commitment Date: 05/26/2017 8:00 AM

2. Policy or Policies to be issued:
ALTA Owners 2006 with Florida Modifications
Proposed Insured: DRIVE SHACK PALM BEACH, LLC, a Florida limited liability company
Proposed Amount of Insurance: To be determined

3. The estate or interest in the Land described or referred to in this Commitment is (Identify
estate covered, i.e., fee, leasehold, etc):

Leasehold
4, Title to the Leasehold estate or interest in the land is at the Commitment Date vested in:

PALM BEACH COUNTY, a political subdivision of the State of Florida

5. The Land is described as follows in Exhibit “A” attached hereto and made part hereof.

Countersigned:

BY:
Authorized Officer or Agent

This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the

Notice; the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part | - 10of7
Requirements; and Schedule B, Part Ii - Exceptions

WPBDOCS 9298021 1
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Order Number: 6418287

@ Chicago Title Insurance Company 45949.0001

SCHEDULE B SECTION I
REQUIREMENTS
AMERICAN LAND TITLE ASSOCIATION COMMITMENT

The following are requirements must be met:

1. Payment to or for the account of the grantors or mortgagors of the full consideration for the estate or
interest to be insured.

2. Instrument(s) creating the estate or interest to be insured must be properly executed, delivered and
filed for record:

A. Lease Agreement between Palm Beach County, a political subdivision of the State of Florida,
Lessor, and Drive Shack Palm Beach, LLC, a Florida limited liability company, Lessee, leasing the
land described in Schedule A. Note: If a Memorandum or Short Form Lease is recorded, an
executed copy of the Lease must be furnished to the Company for review, and this commitment is
subject to such further requirements and/or exceptions as may then be deemed necessary.

3. Proof of payment of any outstanding assessments in favor of Palm Beach County, Florida, any special
taxing district and any municipality. NOTE: If this requirement is not satisfied the following exception
will appear on Schedule B:

Any outstanding assessments in favor of Palm Beach County, Florida, any special taxing district and
any municipality.

4. Proof of payment of service charges for water, sewer, waste and gas, if any, through the date of
closing. NOTE: If this requirement is not met the following exception will appear on Schedule B:

Any lien provided for by Florida Statutes in favor of any city, town, village or port authority for unpaid
service charges for service by any water, sewer, waste or gas system supplying the insured land or
service facilities.

5. Recording in the public records of Palm Beach County, Florida of a certified copy of the Resolution of
the Board of County Commissioners of Palm Beach County, Florida authorizing execution and delivery
of the Lease required in Item 2.A. above.

6. Satisfactory evidence must be furnished showing that Drive Shack Palm Beach, LLC, a limited liability
company organized under the laws of Florida, is currently in good standing.

7. Recording in the public records of Palm Beach County, Florida of satisfactory documentation evidencing
the consent of the Federal Aviation Administration to the Lease required in Item 2.A. above, as called
for in subparagraph (6) of Paragraph (2) of the Deed from the United States of America recorded in
Deed Book 619, page 344, or establishing that such consent is not required.

8. Issuing agent must obtain from the Company or perform themselves a title update three (3) business
days prior to closing, to verify that no adverse matters or defects appear in the public records.

Note: The following is shown for informational purposes only. :

For tax year 2016, Property Control No. 74-43-43-32-00-000-1050, gross tax amount is $0.00, exemption
type is "full: county government”, and payment status is not applicable.

New property control number for 2017 is 74-43-43-32-00-000-1130.

This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the Notice;

the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part | - Requirements; and

Schedule B, Part Il - Exceptions 20f7
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@ Chicago Title Insurance Company Order Numbegggizgl.gggi

SCHEDULE B SECTION I
Requirements continued

END OF SCHEDULE B SECTION I

This page is only a part of a 2016 ALTA Commitment for Title Insurance. This Commitment is not valid without the Notice;

the Commitment to Issue Policy; the Commitment Conditions; Schedule A; Schedule B, Part | - Requirements; and

Schedule B, Part Il - Exceptions 3of7
WPBDOCS 9298021 1

C165C09 ALTA Commitment (8/1/2016) (with FL Modifications)



@ Chicago Title Insurance Company Order No.: 6418287

45949.0001
SCHEDULE B SECTION II
EXCEPTIONS
AMERICAN LAND TITLE ASSOCIATION COMMITMENT

THIS COMMITMENT DOES NOT REPUBLISH ANY COVENANT, CONDITION, RESTRICTION, OR LIMITATION
CONTAINED IN ANY DOCUMENT REFERRED TO IN THIS COMMITMENT TO THE EXTENT THAT THE SPECIFIC
COVENANT, CONDITION, RESTRICTION, OR LIMITATION VIOLATES STATE OR FEDERAL LAW BASED ON RACE,
COLOR, RELIGION, SEX, SEXUAL ORIENTATION, GENDER IDENTITY, HANDICAP, FAMILIAL STATUS, OR NATIONAL
ORIGIN.

The Policy will not insure against loss or damage resulting from the terms and provisions of any lease or
easement identified in Schedule A, and will include the following Exceptions unless cleared to the
satisfaction of the Company:

1. Defects, liens, encumbrances, adverse claims or other matters, if any, created, first appearing in the
public records or attaching subsequent to the effective date hereof but prior to the date the proposed
insured acquires for value of record the estate or interest or mortgage thereon covered by this
Commitment.

2. Taxes and assessments for the year 2017 and subsequent years, which are not yet due and payable.

3. Standard Exceptions:

A. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title
that would be disclosed by an accurate and complete land survey of the Land.

B. Rights or claims of parties in possession not shown by the public records.

C. Any lien, or right to a lien, for services, labor, or materials heretofore or hereafter furnished,
imposed by law and not shown by the public records.

D. Taxes or assessments which are not shown as existing liens in the public records.

4. Any lien provided by County Ordinance or by Chapter 159, Florida Statutes, in favor of any city, town,
village or port authority for unpaid service charges for service by any water, sewer or gas system
supplying the insured land.

5. Easements and facilities granted to Florida Power & Light Company by the Quit Claim Deed recorded in
Deed Book 1078, page 189.

6. Terms, covenants, conditions, restrictions and easements created by and set forth in the Quitclaim Deed
recorded in Official Records Book 619, page 344, as amended, including, but not limited to, reversionary
provisions and right of prior approval of a future purchaser or occupant. Note: The coverage of any
ALTA 5.1-06, 9-06, 9.1, 9.2-06, 9.3-06, 9.5-06 or similar Endorsement attached to this Policy is not
applicable to this exception.

7. Utility Easement granted to Florida Power & Light Company recorded in Official Records Book 1461, page
68.

8. Utility Easement granted to Florida Power & Light Company recorded in Official Records Book 5466, page
1895.
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SCHEDULE B SECTION II
EXCEPTIONS
AMERICAN LAND TITLE ASSOCIATION COMMITMENT

9. Utility Easement granted to Florida Power & Light Company recorded in Official Records Book 5466, page
1898.

10. Restrictions against hotel, motel or inn facilities on Airport Premises set forth in the Section XVI of the
Lease Agreement for Hotel Complex between Paim Beach County and Federal Deposit Insurance
Corporation recorded in Official Records Book 7247, page 1108, as assigned to Shiraz, Inc. by the
Assignment of Lessee's Interest Under Lease recorded in Official Records Book 7247, page 1171, and
further assigned to MSP Partners Realty, LLC by the Assignment of Lease and Acceptance recorded in
Official Records Book 23906, page 506. :

11. Easement granted to Florida Power & Light Company recorded in Official Records Book 21659, page
1484,

12, Utility Easement granted to Florida Power & Light Company recorded in Official Records Book 27982,
page 221.

13. Declaration of Easement for water and sanitary sewer utility purposes by Palm Beach County recorded in
Official Records Book 28706, page 1271.

14, Declaration of Easement for water and sanitary sewer utility purposes by Palm Beach County recorded in
Official Records Book 28860, page 812.

15.Terms, covenants, conditions and other matters in the Lease between Palm Beach County, as Lessor,
and Drive Shack Palm Beach LLC, a Florida limited liability company, as Lessee, dated ,
2016 and memorialized by the Memorandum of Lease recorded , 2016 in Official Records
Book , page

NOTE: Exception 1 above shall be deemed deleted as of the time the settlement funds or proceeds of the
loan to be secured by the insured mortgage, as applicable, are disbursed by the Company or its authorized
agent. Neither the Company nor its agent shall, however, be under any duty to disburse any sum except
upon a determination that no such adverse intervening matters have appeared of record or occurred.

NOTES ON STANDARD EXCEPTIONS:

Item 3A will be deleted from the policy(ies) upon receipt of an accurate survey of the Land acceptable to the
Company. Exception will be made for any encroachment, setback line violation, overlap, boundary line
dispute or other adverse matter disclosed by the survey.

Items 3B, 3C, and 3D will be deleted from the policy(ies) upon receipt of an affidavit acceptable to the
Company, affirming that, except as disclosed therein (i) no parties in possession of the Land exist other
than the record owner(s); (ii) no improvements have been made to the Land within 90 days prior to closing
which have not have been paid for in full; and (iii) no unpaid taxes or assessments are against the Land
which are not shown as existing liens in the public records. Exception will be made for matters disclosed in
the affidavit.

NOTE: All recording references in this commitment/policy shall refer to the public records of Palm Beach
County, Florida, unless otherwise noted.
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SCHEDULE B SECTION II
EXCEPTIONS
AMERICAN LAND TITLE ASSOCIATION COMMITMENT

NOTE: In accordance with Florida Statutes section 627.4131, please be advised that the insured hereunder
may present inquiries, obtain information about coverage, or receive assistance in resolving complaints, by
contacting Chicago Title Insurance Company, 13800 NW 14th Street Suite 190, Sunrise, FL 33323;
Telephone 954-217-1744.

Searched By: Stephanie J. Carels, C.L.S. (407) 618-5098

END OF SCHEDULE B SECTION II
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EXHIBIT “A"”

Lessee's interest in the Lease between Palm Beach County, as Lessor, and Drive Shack Palm Beach
LLC, a Florida limited liability company, as Lessee, dated , 2016 and memorialized by
the Memorandum of Lease recorded , 2016 in Official Records Book , page

of the public records of Palm Beach County, Florida, demising the following described land:

A parcel of land located within Palm Beach International Airport property as recorded in Official
Records Book 619, page 344 of the public records of Palm Beach County, Florida, situated in
Section 32, Township 43 South, Range 43 East, Palm Beach County, Florida, being more
particularly described as follows:

Commencing at the north quarter corner of said Section 32; thence South 88° 26' 29" East along
the north line of the Northeast quarter of said Section 32, a distance of 79.94 feet; thence South
01° 33" 31" West at right angles to said Section line, a distance of 40.00 feet to a point lying on the
southerly right of way line of Belvedere Road as recorded in Road Plat Book 3, page 94 of the
public records of Palm Beach County, Florida and the Point of Beginning; thence South 88° 26' 29"
East along said southerly right of way line, a distance of 318.27 feet; thence South 81° 27' 38"
East along the proposed southerly right of way line of Belvedere Road as shown on Palm Beach
County Intersection Improvement Plans for Belvedere Road and Australian Avenue, Project No.
85068 Sheet 5 of 6 on file in the office of the County Engineer, a distance of 246.84 feet to a point
on a line lying 70.00 feet south (as measured at right angles to) and parallel with said Section line;
thence South 88° 26' 29" East along said parallel line and proposed right of way line, a distance of
384.48 feet to the proposed westerly right of way line of Australian Avenue as shown on Road Plat
Book 5, page 47 of the public records of Paim Beach County, Florida and as shown on Palm Beach
County Parcel Acquisition Map for Australian Avenue, Project No. 88525/88526 - Sheet 3 of 5 on
file in the office of the County Engineer (the next two courses coincide with said westerly right of
way line); thence South 43° 58' 53" East, a distance of 237.35 feet; thence South 00° 28' 44"
West, a distance of 283.82 feet to the south line of the corporate limits of the City of West Palm
Beach, also being the south line of the North 520.00 feet of the Northwest quarter (NW 1/4) of the
Northeast quarter (NE 1/4) of said Section 32; thence North 88° 26' 29" West along said south
line, a distance of 1070.01 feet to the point of curvature of a curve concave to the northeast and
having a radius of 100.00 feet; thence northerly along the arc of said curve through a central angle
of 93° 22' 34" an arc distance of 162.97 feet to the point of tangency; thence North 04° 50' 30"
East, a distance of 118.96 feet; thence North 01° 41' 56" East, a distance of 216.44 feet; thence
North 47° 19' 57" East, a distance of 55.80 feet to said southerly right of way line of Belvedere
Road and the Point of Beginning.
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