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PALM BEACH COUNTY
BOARD OF COUNTY COMMISSIONERS

AGENDA ITEM SUMMARY

Meeting Date: September 18, 2018 [X] Consent [ 1Regular
[ 1 Ordinance [ 1 Public Hearing

Submitted by: Department of Housing and Economic Sustainability

. EXECUTIVE BRIEF

Motion and Title: Staff recommends motion to Receive and File: a Section 108
Document Custodial Agreement with the U.S. Department of Housing and Urban
Development.

Summary: As part of the Section 108 Loan Guarantee Program, the U.S. Department of
Housing and Urban Development (HUD) requires the designation of a Custodian to serve
as the Palm Beach County trustee, responsible for safeguarding security agreements and
documents executed on behalf of HUD and the County. The Section 108 Document
Custodial Agreement (Custodial Agreement) was executed on September 23, 2013,
designating the Palm Beach County Clerk & Comptroller (Clerk) as the Palm Beach
County Custodian and public trustee.

Between March 2009 and January 2013, Contracts for Loan Guarantee Assistance Under
Section 108 of the Housing and Community Development Act of 1974, as Amended, 42
U.S.C. §5308 (Contracts) were executed on behalf of the Board of County Commissioners
(Board) by the County Administrator or designee, in accordance with Resolutions R2009-
0255, R2009-0725, R2009-0902, R2010-0362, and R2011-0330. In total, the Contracts
provide $31,992,000 in Federal funding for the Palm Beach County Section 108 Loan
Program. Per each Contract, the County (as the Borrower of the Section 108 Loan Funds)
shall deliver a standard set of documents to the Clerk (as the Custodian) no later than five
business days after disbursement of Section 108 Loan Funds to a business borrower.
Each Contract was received and filed in accordance with County PPM CW-0-051 (R2011-
0009, R2011-0010, R2011-0011, R2011-0012, R2011-1834, and R2013-0683). To date,
the County has made 41 disbursements, totaling $23,002,131, to business borrowers. All
required documentation was received and filed with the Clerk in accordance with County
PPM CW-0-051. Due to a clerical oversight, the Custodial Agreement was not submitted
for receive and file. Countywide (JB)

Background and Justification: The Palm Beach County Section 108 Loan Program
provides low interest loans for use by borrowers to implement business ventures which
revitalize lower-income communities and provide job opportunities for low- and moderate-
income people. Loans made through the program come from one of six HUD-approved
loan pools, including a pool for Avenue A Revitalization Projects in Belle Glade, a pool for
Downtown Pahokee Revitalization Projects, and four Countywide pools.

Attachment(s):
1. Section 108 Document Custodial Agreement
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Il. FISCAL IMPACT ANALYSIS

A. Five Year Summary of Fiscal Impact:

Fiscal Years 2018 2019 2020 2021 2022
Grant Expenditures
'Operating Costs
External Revenues
Program Income
In-Kind Match (County)

NET FISCAL IMPACT £

# ADDITIONAL FTE

POSITIONS (Cumulative)
Is Item Included In Current Budget? Yes No_ X
Does this Item include the use of Federal funds? Yes No_ X
Budget Account No.:
Fund Dept Unit Object Program Code/Period
B. Recommended Sources of Funds/Summary of Fiscal Impact:

* No fiscal impact.

C. Departmental Fiscal Review: - Q
Beverley Reid, Fiscal Manager |

lll. REVIEW COMMENTS

A. OFMB Fiscal and/or Contract Development and Control Comments:

(360*@@“&- g&&im Oowv o MS/ Iy

OFMB (R\~ Contract Develo t and Cont
, ( il
@‘ZZ‘) Q l g/z/ /X@\ }x

B. Legal Sufficiency:

f&-"W@"/L/“"/ K/ 2 7/ 4

Assiétant County Attorney

C. Other Department Review:

Department Director

(THIS SUMMARY IS NOT TO BE USED AS A BASIS FOR PAYMENT)



SECTION 108 DOCUMENT CUSTODIAL AGREEMENT

[To be completed according to paragraph 15(d)
of the Contract for Loan Guarantee Assistance under Sec. 108]

THIS AGREEMENT dated as of this 24 day of S@ﬂ”}' em ber 20) 3, is made and entered
into by and between the County of Palm Beach, Florida, a municipal corporation_ organized and
existing under the laws of the State of Florida, (“Borrower™), and the Clerk & Comptroller, Palm
Beach County, a constitutional office existing under the laws of Florida (“Custodian™),

WITNESSETH:

WHEREAS, the Borrower has entered into five separate Contracts for Loan Guarantee
Assistance (collectively, the “Section 108 Contract”) with the U.S. Department of Housing and
Urban Development (“HUD?) under Section 108 of the Housing and Community Development Act
of 1974, as amended (the “Act”), for commitments B-07-UC-12-0004, B-08-UC-12-0004, B-09-
UC-12-0004, B-10-UC-12-0004, and B-11-UC-12-0004; and

WHEREAS, pursuant to paragraph 15(d) of the Section 108 Contract, HUD has agreed to
the Borrower’s selection of the Clerk & Comptroller, Palm Beach County, to act as custodian for
the documents specified in paragraph 15(e) of the Section 108 Contract,; and

WHEREAS, the parties to this agreement desire to set forth the terms and conditions for the
deposit and custodianship of the documents evidencing and relating to the mortgage loan to be
originated under Section 108 of Title I of the Act, and 24 CFR Part 570, Sub-part M; and

NOW THEREFORE, in consideration of the mutual undertakings expressed in this
agreement, the parties agree as follows:

1. The Borrower shall deposit with the Custodian the documents set forth at
Exhibit “A” attached hereto and incorporated herein by reference (collectively the “Loan
Documents™).

Receipt of the items described above will be acknowledged by the Custodian by execution
of the receipt in the form attached as Exhibit A.

The Custodian shall segregate and maintain continuous custody and control of all Loan
Documents deposited with it on behalf of HUD until the Section 108 Note is paid in full, and shall
hold the Loan Documents in secure and fireproof facilities, in accordance with customary standards
for such storage. The Custodian may rely on information received from the Borrower pertaining to
the payment of the Section 108 Note.



2. The Custodian, only upon presentation by the Borrower of a Request for Release of
Documents, shall release to the Borrower the appropriate Loan Documents in custody of the
Custodian, and shall retain the request as a receipt from the Borrower. The Borrower shall make
such request only when it is necessary for carrying out the Borrower's responsibilities to service,
collect prepayment, or foreclose a loan secured by documents with the Custodian, as described in
the Section 108 Contract.

3. At any reasonable time, the Custodian shall make available for examination and
audit by representative of the Borrower or HUD all documents in its custody.

4. (A)  Upon representation to the Custodian by HUD that a default has occurred
under the Section 108 Contract between the Borrower and HUD, the Custodian shall comply with
any request HUD shall make for the delivery to HUD of all loan documents in the Custodian's
custody.

(B) If, following such a default, HUD elects to assume or transfer the duties and
obligations of the Borrower and elects to continue the custodial relationship, the Custodian agrees to
continue its obligations herein for HUD a reasonable time on the same terms and conditions as set
forth this Agreement, provided that in no event shall HUD be obligated to pay compensation or fee
for the holding or release of any Loan Documents during such reasonable period. If, however,
HUD elects to terminate such Agreement, Custodian shall comply with the provisions of this
election by HUD.

5. Consideration for services to be performed by the Custodian under this Agreement

shall be: $-0- and other good and valuable consideration, receipt of which is hereby
acknowledged.

[Remainder of Page Intentionally Left Blank - Signature Page Follows]



THIS AGREEMENT is hereby executed on behalf of the parties as follows:

AF’PNOVFJ AS TO FORM

- CﬂﬁNﬁ/A’TTO%EY

Borrower: Palm Beach County

vy Ll 550,

(Slg/néture) / //

Name: Shannon R LaRocgue

Title: Assistant County Administrator
[APPROVED

By HCP - Legal Services Dept. at 9:34 am, Sep 24, 2013

Custodian: Clerk & Comptroller, Palm Beach County

o St £ Bl

(Signature)

Name: Sharon R Bock

Title: Clerk & Comptroller




EXHIBIT “A”
CUSTODIAN'S RECEIPT

The undersigned hereby acknowledges receipt of the following documents delivered in

accordance with that certain Section 108 Custodial Agreement dated as of

, between the undersigned and the Borrower:

>

{1}

(ii)

b
I
i

]: iwﬂr }

The original Businessz Wote endorged din blank and
without recourss.

asgigmment thersof to the Ssoretary, which
gsignment shall be in & form accepkaple fa the

SODLBTAYY .

The original Business Loan Agresmsent, and an
=
i

The original recorded Business Morcgags si
the Business Borrower and an assignment oh
the Bsoretary, in a recordable form but
uprecorded, which aszignment shall =8 in a farm
anaeptalbile bto bthe Zocretary.

The original Collateral &ssigonment of Lesses and
Rents and an assigrmment thersof o the Sscretarcy,
in a recagdakle form but unrecordad, which

asyigrnment ghall e in & form acpsprtable to the
Sucrabary.

The original Security dgreement and 8 collateral
assigrment Lhereof to the Sacrestary, which
agsignmant. shall ke in a form acosprable ko Lhe

Smorerary.

twi) The eriginal Collateral hssignment of Interest in
Loan or Debt Service Ressrve Rocounts.

(wii} T Guarantesd Loan Funds are used te acguire real
property, an appraisal of the fee simple ownerehip
interest in the property. The apprailszal shall be
completed by an appraliser whe is certlfied by Lhe
state and has a professicnal deslagnaticn (such asm
TERR® or "MAIM™), and shall confor Lo Lhe
standards of the Pinancial Institutions Reform,
Eecowery and Enforcement Aot of 198% ("FIRREA™),

il If Guarantesd Loan Funds are wsed to acquire used
MaF, an appraisal of its net liguidation walue,

=

e
[
e

(i@} A mortgagee titls policy. issued by a company and
in 8 form acceprable o the Secretary, naming the
Borrower &5 the insured party. The policy mast
either include in the definition of the "insured"
=ach SUCCess0r in owngrship of the indebtedness
secured by the Merzgage or be accompanied by an
endorsement of the policy o the Secretary.

{#] & certified survey with 8 lagal description
conforming to tha title policy and the Business

Marcgage,
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Brn opinien of Boryower's counscl on itz
lettarbead, addressed and satisfactary £o the
Secretary, that:

(A1 the Business Borrower is duly organized and

(=

validly existing ag a [corperstien,
partoership, efe,] under the laws of cthe
Ftate of znd is [fexisting,
qualified to do business, in good standing,
as appldecable] in and under the laws of the
State of Flopidaz

the Business Nole has beesn duly executed and
dalivered by an authorizad party and is a
walid and binding ebligavicn of bhe Business
Borrowsr, aenforgeable in sccardancs wikh iks
terms, a¥cedt az limiced by bankzuptoy ancd
similar laws aftfcoting creditors genarally;
and

2y the instrumencs speclfled in (1l through

jwiy above are valid and legally oinding
chligations, enforceable in accordance wich
their respective terms.

Toe the extent that che foregoing opinion deals
with matters customarily wikhin the due diligence
of counsel to the Susinass Borrower, Borrower's
mounsel may atbach and edpressly rely on an
opinion of Business Borrowar's counsal
satisfactory to the Sscretary.

Any dnsnruments, documents, sgresments, and legal
cpinisns reguired pursuant bo paragraph 1 it



D E S Department of Economic Sustainability

County Administration, Palm Beach County, Florida
Date: September 24, 2013
To:  Shannon R. LaRocque, Assistant County Administrator

Thru: Sherry Howérd, Deputy Director * S“

Re:  Request for Signatures on Custodial Agreement between DES and Palm
Beach Clerk and Comptroller’s Office

Attached please find the Custodial Agreement between Department of Economic
Sustainability and Palm Beach Clerk & Comptroller Office. This agreement was
requested by the Housing and Urban Department to confirm that The Palm Beach County
Clerk & Comptroller is the County’s public trustee, responsible for safeguarding the
security agreements and documents executed by DES on behalf of HUD and the County.
The Florida Constitution established the Clerk & Comptroller as a Constitutional Officer,
directly elected by and accountable to Palm Beach County citizens.

SEE Hd 08 ydysipz




HARRIS BEACH £

ATTORNEYS AT LAW

September 19, 2013 333 W. WASHINGTON ST.

SYRACUSE, NY 13202
(315) 423-7100

STEVEN A. MARSHALL

A
Section 108 Loan Guarantee Program Df;rgr'jw(s 15) 214-2029
Office of Community Planning and Development Fax: — (315)422-9331

SMARSHALL@HARRISBEACH.COM

U.S. Department of Housing and Urban Development

451 7th Street, SW Room 7206

Washington, D.C. 20410

Attn. Paul Webster; Director, Financial Management Division

Re:  Palm Beach County — Custodian of Security Documents
To the Director:

Related to a conference call held on the morning of May 3, 2011 with HUD counsel Evelyn
Wrin and HUD loan officer Jason Triplett and pursuant to Paragraph 15(d) of those certain Contract
for Loan Guarantee Assistance under Section 108 between Palm Beach County and HUD regarding
those notes numbered B-07-UC-12-0004, B-08-UC-12-0004, B-09-UC-12-0004, B-10-UC-12-0004,
and B-11-UC-12-0004; this letter is notice that the County of Palm Beach has designated a Custodian
for those Security Documents specified in Paragraph 15(¢) of the Contract for Loan Guarantee
Assistance.

Please be advised that the Custodian so designated by the County to take custody of the
Security Documents is the Palm Beach County Clerk, having an address of 301 N. Olive Ave.,
West Palm Beach, FL 33401, Phone: (561) 355-2996; the Clerk being an instrumentality of the
County separate and distinct from the Palm Beach County Economic Development Office.

The Security Documents entered into under the Contract and held in the custody of the
Custodian shall be as listed in a letter delivered to HUD counsel along with the opinion of County
counsel to HUD upon the closing of any Business Loan. HUD shall have access to the Security
Documents pursuant to the Contract for Loan Guarantee Assistance. The standard language of the
Security Documents was originally prepared under the supervision of HUD counsel, and this
standard language forms the basis for the Security Documents prepared for each Business Loan.

During the conference call, Ms. Wrin and Mr. Triplett advised the County and its counsel of
the sufficiency of the above.

Very truly yours,

Steven A. Marshall

Cc (via email): Jason Triplett (jason.t.triplett@hﬁd. gov)
Sherry Howard (showard@pbcgov.org)
Dawn Wynn (dwynn@pbcgov.org)





