Agenda Item #3K-2

PALM BEACH COUNTY
BOARD OF COUNTY COMMISSIONERS

AGENDA ITEM SUMMARY

Meeting Date: May 17, 2022 Consent [X] Regular [ ]
Public Hearing [ ]

Department: Water Utilities Department

I. EXECUTIVE BRIEF

Motion and Title: Staff recommends motion to approve: An Indemnity Agreement between
Soma Investors, LLC (Property Owner) and Palm Beach County (County).

Summary: The Property Owner owns a certain parcel located at 3325 Forest Hill Bivd., in
Palm Springs. In order to connect to the County’'s wastewater collection system, the Property
Owner proposed a connection to an existing wastewater service lateral and private lift station
located on an adjacent parcel also owned by the Property Owner. The Property Owner has
rights to use the facilities pursuant to the Lift Station Agreement between Cushman Fruit
Company, Inc., and Children’s Building, Inc., recorded on February 10, 2000 at Official Record
Book 11604 Page 473. County staff approved the proposed connection subject to the Property
Owner entering into an Indemnity Agreement with the County. The Lift Station Agreement
secures continued access to the wastewater service lateral and private lift station for the
Property Owner and ensures the continued maintenance of the wastewater service lateral and
private lift station. This Indemnity Agreement requires the Property Owner to indemnify, defend,
and hold the County harmless if the Property Owner is no longer able to utilize the wastewater
service lateral and private lift station located on the adjacent parcel. The Indemnity Agreement
runs with the land and binds successors to the terms. District 3 (MWJ)

Background and Justification: The Board of County Commissioners (BCC) has delegated to
the Palm Beach County Water Utilites Department Director authority to accept standard
Indemnity Agreements. BCC approval is required for this non-standard Indemnity Agreement to
indemnify, defend, and hold the County harmless if Property Owner is unable to utilize the
privately owned wastewater facilities located on an adjacent property.

Attachments:

1. Location Map
2. Two (2) Original Indemnity Agreement

Reoommended By: Wm\ /&‘ﬂ: %*2@*2,@22/

‘( Depal’fment Director Date

Approved By: ZQL/Q A Q QJ\)" | (_}ﬁ[ww

Assisteﬁf‘t\ﬁ‘lﬁy Administrator Date




Il. FISCAL IMPACT ANALYSIS

A. Five Year Summary of Fiscal Impact:

Fiscal Years 2022 2023 2024 2025 2026

Capital Expenditures -
Operating Costs

External Revenues
Program Income (County)
In-Kind Match County
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NET FISCAL IMPACT
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# ADDITIONAL FTE
POSITIONS (Cumulative)
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Budget Account No.:  Fund Dept Unit Object
Is Iltem Included in Current Budget? Yes No
Does this item include the use of federal funds? Yes No

Reporting Category N/A

B. Recommended Sources of Funds/Summary of Fiscal Impact:

No Fiscal Impact. FQW
C.  Department Fiscal Review: %w Anl JU 6{

l. REVIEW CONIM NTS

—

A. OFNMB Fiscal and/or Contract Development and Control Comments:
AN I Y WX e
° \\Q\WOFMB R R e Cont¥act Dev ﬁ) ment and\%oﬁ{rol
W H-z

B.  Legal Sufficiency:

@ U\ V/ﬁﬁ/z z

Assistant Cognty AttorNey

C. Other Department Review:

Department Director

This summary is not to be used as a basis for payment.
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Prepared by

Timothy Olenn, Esq

1900 Glades Rd, Suite #245
Boca Raton, FL 33431

Return to:

Palm Beach County Water Utilities Department
8100 Forest Hill Blvd.

West Palm Beach, FL. 33413

Attn: Jackie Michels, P.E., Project Manager

INDEMNIFICATION AGREEMENT

THIS INDEMNIFICATION AGREEMENT (the “Agreement”) is made and entered into
this day of , 2022 by and between Soma Investors, LLC, a Florida
limited liability company (hereinafter “Property Owner”) and Palm Beach County, a political
subdivision of the State of Florida (“County™).

WHEREAS, Property Owner owns certain parcels of real property more particularly
described in Exhibit “A”, which is attached hereto and incorporated herein by reference (the
“Property);

WHEREAS, Property Owner is in the process of developing/redeveloping the Property in
accordance with a site plan, which is attached hereto and incorporated herein by reference as
Exhibit “B> (the “Site Plan”);

WHEREAS, Property Owner wishes to utilize various private wastewater facilities to
connect to the County’s wastewater system, comprising of a 4” and 6” wastewater service lateral
which connect to an existing private lift station on an adjacent property, which flows into a 2”
wastewater force main, which terminates at a 2” wastewater flushing connection (“Private Sewer
Collection System”) which disposes of wastewater into the County’s wastewater system;

WHEREAS, the Property is subject to that certain Lift Station Agreement recorded in OR
Book 11604, Page 473, said document is also referenced as Exhibit “C” in that Declaration of
Unity of Control and Cross Easement for Zoning Petition PDD-POA 79-182(b), recorded in OR
Book 12923, Page 1426, as amended by Addendum to Lift Station Agreement recorded in OR
Book 14197, Page 1020, Public Records of Palm Beach County, Florida (as to Parcels 1,2&3) all
in the Public Records of Palm Beach County, Florida; '

WHEREAS, the Lift Station Agreement secures the right of the Property Owner to dispose
of wastewater into the County’s wastewater system; and

WHEREAS, the County requires the Property Owner to indemnify, defend, and hold the
County harmless if the Property Owner, its heirs, successors, legal representatives and assigns are
unable to utilize the Private Sewer Collection System to dispose of wastewater into the County’s
wastewater system.




NOW, THEREFORE, Property Owner and County agree as follows:
1. Recitals. The foregoing recitals are true and correct and are incorporated herein by reference.

2. Indemnification. Property Owner, its heirs, successors, legal representatives and assigns
hereby agrees to indemnify, defend, and hold County harmless from and against any and all
liabilities, damages, penalties, claims, costs, and expenses whatsoever, including attorneys’ fees
at all levels, which may be imposed upon or asserted against the County by the owner of the
Property or by any tenant or other occupant of the Property, as a result of or in any way connected
to the inability of any such party to utilize the Private Sewer Collection System to dispose of
wastewater into the County’s wastewater system.

3. Acknowledgment. Property Owner acknowledges that, by permitting Property Owner to
utilize the Private Sewer Collection System to dispose of wastewater into the County’s wastewater
system, the County is in no way approving the design nor the construction of the Private Sewer
Collection System, nor is the County guaranteeing that the Private Sewer Collection System is
properly sized to serve the wastewater disposal needs of the Property now or in the future.

4. Recordation. This Agreement shall run with the land and shall be recorded in the Public
Records of Palm Beach County.

5. Remedies. This Agreement shall be governed by the laws of the State of Florida. Any and all
legal action necessary to enforce the Agreement will be held in Palm Beach County. No remedy
herein conferred is intended to be exclusive of any other remedy, and each and every such remedy
shall be cumulative and shall be in addition to every other remedy given hereunder now or hereafter.

6. Swuccessors and Assigns. This Agreement shall be binding upon the Property Owner and County
and their respective heirs, successors, legal representatives and assigns.

7. Waiver. The failure of either party to insist on the strict performance of any of the agreements,
terms, covenants and conditions hereof shall not be deemed a waiver of any rights or remedies that
said party may have for any subsequent breach, default, or non-performance, and said party’s right
to insist on strict performance of this Agreement shall not be affected by any previous waiver of
course or dealing.

8. Severability. If any term or provision of this Agreement, or the application thereof to any person
or circumstances shall, to any extent, be held invalid or unenforceable by any court of competent
jurisdiction, then the remainder of this Agreement, or the application of such terms or provision, to
persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be

affected, and every other term and provision of this Agreement shall be deemed valid and enforceable
to the extent permitted by law.

9. Notice. All notices provided for herein shall be in writing and transmitted by mail or by
courier, and, if to the Property Owner, shall be mailed or delivered to the Property Owner at:

With a copy to:

Soma Investors, LLC at




C/O Daniel Lustig, Esq.
1209 N. Olive Avenue, West Palm Beach, FL 33401
daniel@pikelustig.com

and if to County, shall be mailed or delivered at:

Palm Beach County Water Utilities Department
8100 Forest Hill Blvd.

West Palm Beach, FL, 33413

Attn: Department Director

10. Amendment and Modification. This Agreement may only be amended modified, changed,
supplemented or discharged by an instrument in writing signed by the parties hereto.

11. Entirety of Agreement. The County and the Property Owner agree that this Agreement and
any Exhibits hereto set forth the entire agreement between the parties, and that there are no
promises or understandings other than those stated herein. None of the provisions, terms and
conditions contained in this Agreement may be added to, modified, superseded or otherwise
altered, except by written instrument executed by the parties.

12. Palm Beach County Office of the Inspector General. Palm Beach County has established
the Office of the Inspector General in Palm Beach County Code, Section 2-421 - 2-440, as may be
amended. The Inspector General’s authority includes but is not limited to the power to review
past, present and proposed County contracts, transactions, accounts and records, to require the
production of records, and to audit, investigate, monitor, and inspect the activities of its officers,

agents, employees, and lobbyists in order to ensure compliance with contract requirements and
detect corruption and fraud.

Failure to cooperate with the Inspector General or interfering with or impeding any investigation
shall be in violation of Palm Beach County Code, Section 2-421 - 2-440, and punished pursuant
to Section 125.69, Florida Statutes, in the same manner as a second-degree misdemeanor.

13. No_Third-Party Beneficiary. No provision of this Agreement is intended to, or shall be
construed to, create any third-party beneficiary or to provide any rights to any person or entity not

a party to this Agreement, including but not limited to any citizen or employees of the County
and/or the Property Owner.

[SIGNATURES ON FOLLOWING PAGE]
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ATTEST:
Joseph Abruzzo, Clerk of the Circuit
Court and Comptroller

By:

Deputy Clerk

Approved as to Form and to Legal Sufficiency

By:

County Attorney

WITNESSES:

m

Print nm%
P '

Print name: Willid~ SicacHq

e

Print name: \N\ 1441 SicdcH 4
e
Print name: Jsumgib%g,_

Palm Beach County, Florida, by its
Board of County Commissioners

By:

Robert S. Weinroth, Mayor

Approved as to Terms and Conditions

Wwiliin B g

&h‘o Director’of Water Ut111t1es

PROPERTY OWNER:

SOMA INVESTORS, LLC,
a Florida limited }gbility co

Title: Authorized Member

SOMA INVESTORS, LLC,
a Florida limited liability company

By: = ———D:

Name Kafael Nunez
Title: Authorized Member

NOTARY CERTIFICATE

STATE OF FLORIDA
COUNTY OF PALM BEACH

The foregoing instrument was acknowledged before me , A Notary Public in and For Palm
Beach County, Florida by means ot physical presence or [1 online notarization this29) day of

QrC

produced

Signature of Notary

ANDRES FLOREZ
Notary Public - State of Florida

d§ Commission # HH 066334

A0F RS ¥ My Comm. Expires Nov 23,2024
"Bonded through National Notary Assn.

, 2022 by Rafael Nunez and Jacqueline Nunez as Authorized Members of Soma
Investors LLC, a Florida limited liability company,.

He/she is personally known to me or has

as identification.




EXHIBIT A
Property Legal Description

3325 Forest Hill Blvd, Palm Springs FI 33406
PARCEL IDENTIFICATION NUMBER: 70-43-44-07-29-001-0000

1697 Dalinda Lane, Palm Springs F1 33406
PARCEL CONTROL NUMBER: 70-43-44-07-04-000-0080

PARCEL 1: LOT 8, LARKWOOD, ACCORDING TO MAP OR PLAT THEREOF, AS
RECORDED IN PLAT BOOK 23, PAGE 227, OF THE PUBLIC RECORDS OF PALM
BEACH COUNTY, FLORIDA.

PARCEL 2: TRACT “A”, CHILDREN’S HOME SOCIETY, M.U.P.D., ACCORDING TO THE
MAP OR PLAT THEREOF AS RECORDED IN PLAT BOOK 97, PAGE 49 OF THE PUBLIC
RECORDS OF PALM BEACH COUNTY, FLORIDA.

PARCEL 3: TOGETHER WITH A NON-EXCLUSIVE EASEMENT FOR INGRESS AND
EGRESS AND FOR CROSS PARKING AS SET FORTH IN THE DECLARATION OF
UNITY OF CONTROL AND CROSS EASEMENT FOR ZONING PETITION PDD-DOA 79-
182(B) THE CHILDREN’S HOME SOCIETY OF FLORIDA, A FLORIDA CORPORATION
RECORDED IN OR BOOK 12923, PAGE 1426, RE-RECORDED IN OR BOOK 13018, PAGE
748, AND RE-RECORDED IN OR BOOK 13386, PAGE 834 AND EASEMENT SET FORTH
IN THAT CERTAIN LIFT STATION AGREEMENT BY AND BETWEEN CUSHMAN
FRUIT COMPANY, INC., AND CHILDREN’S BUILDING, INC., RECORDED IN OR BOOK
11604, PAGE 473, OF THE PUBLIC RECORDS OF PALM BEACH COUNTY, FLORIDA.
SAID DOCUMENT IS ALSO REFERENCED AS EXHIBIT “C” IN THAT DECLARATION
OF UNITY OF CONTROL AND CROSS EASEMENT FOR ZONING PETITION PDD-POA
79-182(B), RECORDED IN OR BOOK 12923, PAGE 1426, AS AMENDED BY ADDENDUM
TO LIFT STATION AGREEMENT RECORDED IN OR BOOK 14197, PAGE 1020, PUBLIC
RECORDS OF PALM BEACH COUNTY, FLORIDA.




EXHIBIT B
Site Plan
[See attached]
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